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Court of Appeals of the District of Columbia 


No. 6155. 

The New York, Chicago and St. Louis Railroad Company, 
Successor Corporation to The Lake Erie an<Ji Western 
Railroad Company, Petitioner, 

vs. 

Guy T. Helvering, Commissioner of Internal Revenue. 

No. 6156. 

The New York, Chicago and St. Louis Railroad Company, 

Petitioner, 

vs. 

Guy T. Helvering, Commissioner of Internal Revenue. 


1 Docket No. 15803. 

New York, Chicago and St. Louis Railroad C]o., Succes¬ 
sor Corporation to Lake Erie and Wester^ Railroad 
Company, Petitioner, 

vs. 

Commissioner of Internal Revenue, Respondent. 

, 

Appearances: 

For Petitioner: John H. Agate, Esq. (withdrawn), 
Geo. Elliott, Esq., Claude W. Dudley, Esq. 

For Respondent: E. C. Algire, Esq., C. C. Holmes, Esq. 

Docket Entries. 

1926. 

May 10. Petition received and filed. 

May 14. Copy of petition served on Solicitor. 

May 14. Notification of receipt mailed taxpayer. 


1—6155a 
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June 21. Motion for 120 clays extension to file answer filed 
by Solicitor. 

June 22. Granted—both sides notified. 

Nov. 9. Motion for extension to 2/10/27 to file answer 
filed by General Counsel. 

Nov. 11. Granted—both sides notified. 

1927. 

Feb. 10. Motion for extension to 5/11/27 to file answer 
filed bv General Counsel. 

Feb. 11. Granted—both sides notified. 

May 3. Motion for exeension to 6/25/27 to file answer 
filed by General Counsel. 

May 8. Granted—both sides notified. 

June 25. Answer filed by General Counsel. 

June 30. Copy of answer served on taxpayer—General 
Calendar. 


1928. 

June 30. Hearing set Oct. 16, 1928. 

Oct. 9. Motion for leave to file amended answer filed by 
General Counsel—amendment tendered. 10/- 
11/28 granted. 

Oct. 11. Motion for a continuance of 90 days filed by tax¬ 
payer. 10/12/28 granted to Spring Term, 1929. 

Dec. 13. Hearing set 2/18/29. 

1929. 

Jan. 3. Motion to amend petition filed by taxpayer— 
amendment tendered. 

Jan. 4. Copy of motion served on General Counsel. 

Feb. 1. Motion to place on the Reserve Calendar filed by 
General Counsel. 2/4/29 granted. 

Mar. 5. Answer to amended petition filed by General 
Counsel. Copv served 3/16/29. 

1930. 

Dec. 1. Hearing set Feb. 4, 1931. 

9 


1931. 

Jan. 14. Motion to continue until 2/26/31 and consolidate 
with 26777 filed by General Counsel. 


GUY T. HELVERING, COM’r INT. REV. 


3 


1 filed by 


A. Bell, 
ed by tax- 

gen, Divi- 


1931. 

Jan. lb. Motion granted. 

Feb. 19. Motion for continuance to April 27, 19^ 

taxpaver. 2/21/31 granted and set for hearing 
May 20,1931. 

May 4. Motion for leave to file second amended petition 
in lieu of amended petition filed by taxpayer— 
amended petition tendered. 5/6/31 copy 
served. 

May 11. Application for subpoena duces tecuu\ filed by 
General Counsel. 

May 12. Subpoenas issued duces tecum to Lewis 

May 14. Motion to compel respondent to elect fib 
payer. 5/19/31 copy served. 

Mav20to27. Hearing held before J. M. Sternha! 

sion 10, on the merits. Amended petitions and 
answers filed. 

May 27. Order of continuance to a date not before Oct. 1, 
1931 to be hereafter fixed, notice of which date 
is to be sent to parties, entered. 

May 27. Transcripts of hearing of May 20, 21, ^5 and 26, 
1931 filed. 

May 29. Transcript of hearing ot‘ May 27,1931 filed. 

Aug. 18. Hearing set Oct. 5, 1931. 

Sept. 5. Motion for permission to withdraw exhibits 18 to 
27, inclusive, and 34 and 35 for copying filed by 
petitioner. 9/5/31 granted. 

Sept. 25. Motion for leave to file amendment I to second 
amended petition, embodying amendment, filed 
by taxpayer. 9/26/31 copy served. ! 

Sept. 26. Hearing set Oct. 5, 1931 on motion. 

Oct. 1. Motion for continuance to 11/9/31 filed by Gen¬ 
eral Counsel. Granted. 

Oct. 5. Hearing had before J. J. Marquette, Division 1, 
on motion for leave to amend. 

Oct. 5. Order granting motion to amend second amended 
petition—usual time to answer, entered. 

Oct. 22. Motion for leave to amend, embodying amend¬ 
ment, filed by taxpayer. 

Oct. 26. Order denying motion to further amend second 
amended petition entered. 

Nov. 5. Answer to amendment to second amended peti¬ 
tion filed 5/4/31 filed by General Counsel. 
11/5/31 copy served. 
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1931. 

Nov. 5. Application for subpoena of S. S. Roberts filed by 
taxpayer. 

Nov. 5. Subpoena duces tecum issued. 

Nov. 13. Application for subpoena duces tecum of 0. 
Thacker filed by petitioner. 

Nov. 13. Subpoena issued. 

Nov. 9 to 12, inc., and 16 to 24, inc. Hearing had before Mr. 

Sternhagen, Division 10,—called on merits. 
Time for filing briefs to be set at future date. 

Nov. 10. Transcript of hearing 11/9/31 filed. 

Nov. 11. Transcript of hearing 11/10/31 filed. 

Nov. 13. Transcript of hearing 11/11/31 filed. 

Nov. 13. Transcript of hearing 11/12/31 filed. 

Nov. 18. Transcript of hearing 11/16/31 filed. 

Nov. 20. Transcript of hearing 11/19/31 filed. 

Nov. 20. Transcript of hearing 11/18/31 filed. 

Nov. 23. Transcript of hearing 11/20/31 filed. 

Nov. 25. Transcript of hearing 11/23/31 filed. 

Nov. 27. Transcript of hearing 11/24/31 filed. 

Dec. 3. Transcript of hearing 11/27/31 filed. 

3 

1932. 

Feb. 24. Motion for two weeks extension to file brief filed 
by taxpayer (telegram). 

Feb. 24. Order granting extension to file briefs entered. 

Mar. 12. Motion for extension to Mar. 22, 1932 to file brief 
filed by taxpayer—granted. 

Mar. 22. Brief filed by taxpayer. 

Apr. 8. Motion for extension to May 1, 1932 to file brief 
filed by General Counsel. 4/11/32 granted. 

Apr. 28. Brief filed by General Counsel. 

May 5. Motion for extension to 5/31/32 to file reply brief 
filed by taxpayer. 5/6/32 denied. 

May 16. Brief filed by taxpayer. 

Oct. 20. Findings of fact and opinion rendered—J. M. 

1 Sternhagen, Division 10. Judgment will be en¬ 
tered under Rule 50. 

Dee. 8. Notice of the appearance of Claude W. Dudley, 
counsel for taxpayer, filed. 
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1933. 
Jan. 4. 

Jan. 11. 
Mar. 25. 
Mar. 25. 

Mar. 25. 
Apr. 18. 

Apr. 19. 

May 16. 

Mav 16. 

July 17. 
July 17. 

Sept. 19. 
Sept. 19. 

Nov. 15. 

Nov. 15. 

Dee. 20. 

1934. 


Notice of final settlement filed by General Coun¬ 
sel—agreed to by taxpayer. 

Judgment entered—J. M. Sternhagen, revision 10. 

Stipulation of venue filed. 

Petition for review by Court of Appeal$ for D. C. 
with assignments of error filed by taxpayer. 

Proof of service of petition for review filed. 

Notice of the withdrawal of J. H. Agate, counsel 
for taxpayer, filed. 

Notice of the withdrawal of EdwardE. Gann, 
counsel for taxpayer, filed. 

Motion for enlargement of time to 7^/22/33 to 
complete record filed by taxpayer. 

Order enlarging time to July 22, 1933 for prepa¬ 
ration of evidence and delivery of Record en¬ 
tered. 

Motion for extension of time for 60 dkys to file 
statement of evidence filed by taxpayer. 

Order enlarging time to Sept. 22, 1933 for prepa¬ 
ration of evidence and delivery of Record sur 
petition for review entered. 

Motion for enlargement of time to 11/21/33 filed 
by taxpayer. 

Order that time for preparation of evidence and 
deliverv of record be extended to Noy. 21, 1933 

V j / 

entered. 

Motion for enlargement of time to Jaij. 20, 1934 
for filing statement of evidence filed by tax¬ 
payer. 

Order that time for preparation of evidence and 
transmission of record sur petition for review 
be extended to Jan. 20, 1934 entered. 

Praecipe filed—proof of service thereon. 


Jan. 20. Order extending the time for transmission and 
delivery of the record to Jan. 27, 1934 entered. 
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Docket No. 26777. 


The New York, Chicago & St. Louis Railroad Company, 

Petitioner, 

vs. 

Commissioner of Internal Revenue, Respondent. 

Appearances: i 

For Petitioner: Claude W. Dudley, Esq., Edward E. 
Gann, Esq. (withdrawn), John H. Agate, Esq. (withdrawn), 
Geo. Elliott, Esq. 

For Respondent: E. C. Algire, Esq. 

Docket Entries: 

1927. 

Apr. 18. Petition received and filed. Taxpayer notified. 
Apr. 20. Copy of petition served on General Counsel. 

June 20. Answer filed by General Counsel. 

June 23. Copy of answer served on taxpayer—General Cal¬ 
endar. 

1928. 

June 30. Hearing set Oct. 16, 1928. 

Oct. 9. Motion for leave to file amended answer, amend¬ 
ment tendered, filed by General Counsel. 

Oct. 11. Motion for a continuance of 90 days filed by tax¬ 
payer. See 15803. 

Oct. 11. Motion to amend answer granted. 

Oct. 12. Motion to continue granted to Spring Term, 1929. 
Dec. 11. Hearing set 2/11/29. 

1929. 

Jan. 3. Motion for leave to file amended petition in lieu 
of original petition, amendment tendered, filed 
by taxpayer. 

Jan. 4. Copy of motion and amendment served on Gen¬ 
eral Counsel. 

Jan. 18. Motion to place on the Reserve Calendar filed by 
General Counsel. 1/21/29 granted. 

Mar. 5. Answer to amended petition filed by General 
1 Counsel. Copy served 3/16/29. 

1930. 

Dec. 9. Hearing set Feb. 26, 1931. 
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1931. 

Jan. 14. Motion to consolidate with 15803 foi*. hearing 
2/26/31 filed by General Counsel, ^ee 15803. 
1/16/31 granted. j 

Feb. 19. Motion for continuance to April 27, 1931 filed by 
taxpayer. 2/21/31 granted to 5/20/31. 

Apr. 17. Motion for leave to file amended answer to 
amended petition, amendment tendered, filed by 
General Counsel. 4/21/31 granted. | 

May 4. Motion for leave to file second amended petition 
filed by taxpayer—amended petition tendered. 
5/6/31 copy served. 

May 11. Application for subpoena duces tecum filed by 
General Counsel. 

May 13. Subpoena duces tecum issued. 

i 

5 j 

1931. j 

May 14. Motion to compel respondent to elect filed by 
taxpayer. 5/19/31 copy served. 

May 20. Hearing had before Mr. Sternhagen, division 10, 
on the merits. Case continued to 5/&1/31, then 
to 5/25/31—closed May 27, 1931. Docket- 
15803 and 26777 continued until date not 
before Oct. 1, 1931. Amended petition and 
answer filed. 

May 27. Order of continuance to a date not earlier than 
Oct. 1, 1931 entered. j 

May 27. Transcripts of hearings of May 20, pi, 25, and 
26, 1931 filed. j 

May 29. Transcript of hearing of May 27, 193^ filed. 

Aug. IS. Hearing set Oct. 5, 1931. 

Sept. 5. Motion for permission to withdraw for copying, 
exhibits 18 to 27, inclusive, and 34 and 35 filed 
by taxpayer. 9/5/31 granted. 

Sept. 25. Motion for leave to file amendment to second 
amended petition, embodying amendment, filed 
by taxpayer. 

Sept. 29. Hearing set Oct. 5, 1931 on motion. 

Oct. 1. Motion for continuance to 11/9/31 filed by Gen¬ 
eral Counsel. Granted. 
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Oct. 5. Hearing had before Mr. Marquette, Division 1, 
on motion for leave to amend petition. No 
objections by respondent—granted—usual time 
to answer. 

Oct. 5. Order granting motion—respondent given usual 
time to answer the petition as amended— 
entered. 

Oct. 1. Copy of motion and hearing notice served on 
General Counsel. 

Oct. 29. Motion for leave to amend, embodying amend¬ 
ment, filed by taxpayer. 

Oct. 31. Order denying motion to further amend second 
amended petition entered. 

Nov. 4. Answer to second amended petition filed by Gen¬ 
eral Counsel. 11/5/31 copy served. 

Nov. 5. Application for subpoena of S. S. Roberts filed 
by taxpayer. 

Nov. 5. Subpoena duces tecum issued. 

Nov. 13. Application for subpoena duces tecum, 0. 
Thacker, filed by taxpayer. 

Nov. 13. Subpoena issued—0. Thacker. 

Nov. 9 to 12, inc., and 16 to 24, inc. Hearing had before Mr. 

iSternhagen, Division 10—called on merits. 
Date for filing of briefs to be set at future 
date. 

Nov. 10. Transcript of hearing Nov. 9, 1931 filed. 

Nov. 11. Transcript of hearing Nov. 10, 1931 filed. 

Nov. 13. Transcript of hearing Nov. 11, 1931 filed. 

Nov. 13. Transcript of hearing Nov. 12, 1931 filed. 

Nov. 18. Transcript of hearing Nov. 16, 1931 filed. 

Nov. 20. Transcript of hearing Nov. 19, 1931 filed. 

Nov. 20. Transcript of hearing Nov. 18, 1931 filed. 

Nov. 23. Transcript of hearing Nov. 20, 1931 filed. 

Nov. 25. Transcript of hearing Nov. 23, 1931 filed. 

Nov. 27. Transcript of hearing Nov. 24, 1931 filed. 

Dec. 3. Transcript of hearing Nov. 27, 1931 filed. 

1932. 

Feb. 24. Motion for 2 weeks extension to file briefs filed 
by taxpayer (telegram). 

Feb. 24. Order granting two weeks extension to file briefs 
entered. 

Mar. 12. Motion for extension to Mar. 22, 1932 to file brief 
filed by taxpayer. Granted. 


GUY T. HELVERING, COM’r INT. REV. 


9 


1932. 

Mar. 22. Brief filed by taxpayer. See 15803. 


1932. 

Apr. 8. Motion for extension to 5/1/32 to file fjrief filed 
by General Counsel. 4/11/32 granted. 

Apr. 28. Brief filed by General Counsel. 

May 5. Motion for extension to 5/31/32 to file reply brief 
filed by taxpayer. 5/6/32 denied. 

May 16. Reply brief filed by taxpayer. See 15803. 

Oct. 20. Findings of fact and opinion rendered—Mr. 

Sternhagen, Division 10. Judgment will be 
entered under Rule 50. 

Dec. 8. Notice of the appearance of Claude Dudley, 
counsel for taxpayer, filed. 

1933. 

Jan. 4. Notice of final settlement tiled by General Coun¬ 
sel—agreed to by taxpayer. 

Jan. 11. Judgment entered—Mr. Sternhagen, Division 10. 

Mar. 25. Stipulation of venue filed. 

Mar. 25. Petition for review by Court of Appeals for 
D. C. with assignments of error filed by tax- 
payer. 

Mar. 25. Proof of service filed. 

Apr. 18. Notice of the withdrawal of John H. Agate, coun¬ 
sel for taxpayer, filed. 

Apr. 19. Notice of the withdrawal of Edward E. Gann, 
counsel for taxpayer, filed. 

May 16. Motion for extension to 7/22/33 to complete 
record filed by taxpayer. 

May 16. Order enlarging time to July 22, 1933 tor prepa¬ 
ration of evidence and delivery 6f record 
entered. 

July 17. Motion for extension for 60 days tiijne to file 
statement of evidence filed by taxpayer. 

July 17. Order enlarging time to Sept. 22, 1933 for prepa¬ 
ration of evidence and delivery of record 
entered. 

Sept. 19. Motion for enlargement of time to 11/21/33 to 
complete record filed by taxpayer. 

Sept. 19. Order enlarging time to Nov. 21, 1933 for prepa¬ 
ration of evidence and delivery |of record 
entered. 
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1933. 

Nov. 15. Motion for enlargement of time to Jan. 20, 1934 
1 for filing statement of evidence filed by tax¬ 
payer. 

Nov. 15. Order enlarging time to Jan. 20, 1934 for prepa¬ 
ration of evidence and deliverv of record 

* 

entered. 

Dec. 20. Praecipe filed—proof of service thereon. 

1934. 

Jan. 20. Order extending the time for transmission and 
delivery of the record to Jan. 27, 1934 entered. 

7 United States Board of Tax Appeals. 

Docket No. 15803. 

The New York, Chicago and St. Louis Railroad Company, 
Successor Corporation to The Lake Erie and Western 
Railroad Company, Petitioner, 

v. 

Commissioner of Internal Revenue, Respondent. 

Amended, Petition. 

Filed at Hearing, May 20, 1931. 

The New York, Chicago and St. Louis Railroad Company, 
successor of The Lake Erie and Western Railroad Com¬ 
pany, hereby petitions for a redetermination of the de¬ 
ficiency set forth by the Commissioner of Internal Reve¬ 
nue in his notice of deficiency (IT :CR :RR :60D, TJH) dated 
March 12, 1926, under Section 274 of the Revenue Act of 
1926, and appeals from said notice, and as a basis of its 
proceeding alleges as follows: 

I. Petitioner is a consolidated railroad corporation, duly 
organized and existing under the laws of the States of Illi¬ 
nois, Indiana, Ohio, Pennsylvania and New York, and is 
the taxpayer in this proceeding. 

Petitioner’s principal office and place of business are in 
the Terminal Tower, Public Square, Cleveland, Ohio. 

II. The notice of deficiency, copy of which is attached 
hereto marked “Exhibit A”, was mailed to The Lake Erie 

and Western Railroad Company, care of Petitioner, 
on March 12, 1926, and was given under Section 274 
of the Revenue Act of 1926. 


8 
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III. The taxes in controversy are income taxds for the 

calendar year 1920 and for $103,537.40. ! 

IV. After said 12th day of March, 1926, Respondent 

mailed to Petitioner a notice, dated February 17,1927, which 
he never has withdrawn, and wherein and whereby he pro¬ 
posed and proposes to assess said sum of $103,537^40, under 
Section 280 of the Revenue Act of 1926, against petitioner 
as the amount of its alleged liabilitv under that Section as 
alleged transferee of property of The Lake Erie and West¬ 
ern Railroad Company (hereinafter called “(the Lake 
Erie”), in respect of the same taxes which are here in con¬ 
troversy. Petitioner duly appealed from said notice, dated 
February 17, 1927, and duly petitioned for a react crmina- 
tion of the assessment proposed thereby, and tljat appeal 
and petition arc now pending before this Board jin Docket 
No. 26,777. " j 

V. Throughout the calendar year 1920 the Lake Erie 
was a railroad corporation duly organized and existing 
under the laws of the State of Illinois and engaged in the 
transportation business. 

VI. The steam railroad of The New York, Chicago and 
St. Louis Railway Company, a corporation formed by con¬ 
solidation of railroad corporations of Il linois and 

9 of other states (hereinafter called “the first Nickel 
Plate”), situated partly in the State of Illinois and 
partly in the States of Indiana, Ohio, Pennsylvania and 
New York, and embraced in a mortgage or deed of trust, 
dated December 1, 1881, to the Central Trust Company of 
New York, Trustee, and, also, in a certain other mortgage 
to the Union Trust Company of New York, Trtistee, was 
sold as an entirety in the Citv of Cleveland, Oh o, in 1887 
under and pursuant to a judgment or decree of foreclosure 
and sale under said mortgages, rendered by the Court of 
Common Pleas of the County of Cuyahoga, Ohio, and pur¬ 
suant to ancillary judgments or decrees of courts of com¬ 
petent jurisdiction of the several states of Illinois, Indiana, 
Pennsylvania and New York, and at such sale certain per¬ 
sons became the purchasers of said railroad. 

Thereafter, and in 1887, The New York, Chicago and St. 
Louis Railroad Company (hereinafter called “the second 
Nickel Plate”) was duly formed and organized by said pur¬ 
chasers under and pursuant to the laws of the States of 
New York, Pennsylvania, Ohio and Indiana, andibecame, in 

I 
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accordance therewith, the owner of that portion of said 
railroad of the first Nickel Plate extending from Buffalo, 
New York, through the states of New York, Pennsylvania, 
Ohio and Indiana, to the Indiana-illinois state line; and The 
Chicago and State Line Railroad Company (hereinafter 
called “the State Line”) was dulv created and organized bv 
said purchasers, under and pursuant to the laws of the 
State of Illinois, to become, and became in accordance there¬ 
with, the owner of the remainder of said line of rail- 
10 road I of the first Nickel Plate, extending from the 
Indiana-illinois state line, through the County of 
Cook in the State of Illinois, to or near the City of Chicago. 

Under and pursuant to the laws of the States of Illinois, 
Indiana, Ohio, Pennsylvania and New York, the following 
companies (hereinafter called “the constituent com¬ 
panies”) united in an Agreement and Articles of Consoli¬ 
dation, dated December 28, 1922, copy whereof is hereto 
attached marked “Exhibit E” and hereby made a part 
hereof, to form The New York, Chicago and St. Louis 
Railroad Company, Petitioner herein: 


The second Nickel Plate, which then owned and oper¬ 
ated its said railroad; 

The State Line, all of the capital stock of which then was 
owned by the second Nickel Plate, and the said railroad of 
which said State Line then connected with the said railroad 
of the second Nickel Plate and then was in the possession 
and control of and being operated by the second Nickel 
Plate; 

The Lake Erie, which then owned a main line of steam 
railroad extending from Sandusky, Ohio, through the 
States of Ohio, Indiana and Illinois, to Peoria, Illinois, and 
from Michigan City, Indiana, to Indianapolis, Indiana, 
which said lines then were in the possession and control of 
and being operated by the second Nickel Plate; 

Fort Wayne, Cincinnati and Louisville Railroad Com¬ 
pany, a railroad corporation duly organized and existing 
under the laws of the State of Indiana, all of the capital 
stock of which then was owned by the Lake Erie, and which 
then owned lines of steam railroad extending from Fort 
Wayne to Connersville and from New Castle to Rushville, 
all in the State of Indiana, said lines then being in the pos¬ 
session and control of and operated by the second Nickel 
Plate; and 
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Toledo, St. Louis and Western Railroad Company, a 
railroad corporation duly organized and existing under 
the laws of the State of Indiana, which then owned and 
operated a main line of steam railroad extending from 
Toledo, Ohio, through the States of Ohio, Indiana and 
Illinois, to East St. Louis, Illinois. 


Said Agreement and Articles of Consolidation Were duly 
made and executed by the constituent companies, ahd each of 
them, and filed and recorded, pursuant to hnd in ac 
11 cordance with the statutes of the several sti 
cable thereto, and were duly approved by t 


tes appli- 
le Illinois 


Commerce Commission on February 14, 1923, by i;he Public 
Service Commission of the State of New York on March 
28, 1923, and by the Public Service Commission of the 
Commonwealth of Pennsylvania on April 9, 1923. No ap¬ 
proval thereof by any other public authority was required. 
All things necessary to the completion and consummation 
of said consolidation were duly done and effected on or 
prior to April 14, 1923, thus creating Petit ionei|. Under, 
by virtue of, and pursuant to said Agreement and Articles 
of Consolidation and said statutes, Petitioner became liable, 
primarily, and directly, for all unpaid income] taxes, if 
any, of the Lake Erie, the existence of which fort this, and 
other purposes is continued in Petitioner, as its| successor 
by said consolidation. At all times since said consolidation 
Petitioner has stood, and it now stands, in the jplace and 
stead of the Lake Erie, and has been, and now ist, in every 
way and respect, the successor and continuation of the Lake 
Erie; and Petitioner is the taxpayer in this proceeding. 

VII. Each of the constituent companies, including the 
Lake Erie, at all times prior to said consolidation kept its 
books in accordance with the rules prescribed by the Inter¬ 
state Commerce Commission, and rendered its income tax 
returns for the calendar year 1920, and all other periods, 


Interstate 

nsolidated 


on the accrual basis. With the approval of the 
Commerce Commission, their books were duly cd 
as of January 1, 1923, and since December 31, 1922, such 
consolidated books have been kept by petitioner in 
12 accordance with said rules. 

Since said consolidation Petitioner has rendered its 
income tax returns on the accrual basis and has included in 
its income debits and credits all income debits and credits 
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arising out of the business transacted by the constituent 
companies in preceding years. The total number of shares 
authorized for Petitioner upon said consolidation was the 
same as the total number of shares authorized for all of 
the said constituent companies, the total number of shares 
issued or provided to be issued by Petitioner upon said 
consolidation was the same as the total number of shares 
issued or provided to be issued by the constituent com¬ 
panies, and the total number of shares authorized but not 
issued or provided to be issued by Petitioner upon said 
consolidation* was the same as the total number of shares 
authorized but not issued or provided to be issued by the 
constituent companies. For all shares provided to be is¬ 
sued by Petitioner upon said consolidation but which were 
not or have not been actually issued Petitioner has at all 
times since said consolidation carried and now carries in 


its accounts appropriate stock liabilities for conversion 
in accordance with said Articles of Consolidation. Peti¬ 


tioner’s balance sheet upon said consolidation included all 
of the assets and liabilities and all of the debits and credits 


of the balance sheets of the constituent companies, except 
for appropriate eliminations of intercorporate items of 
the constituent companies. Petitioner’s surplus and profit 
and loss accounts upon said consolidation were the same as 
the sums of the surplus and profit and loss accounts of the 
constituent companies and included all of the sur- 
13 plus and profit and loss accounts of the constituent 
companies, except as affected bv said intercorporate 
items. Upon or since said consolidation the credit balances 
of Petitioner’s profit and loss account were or have been 
increased by stock contributions made by Petitioner's stock¬ 
holders pursuant to said Articles of Consolidation. Said 
Articles of Consolidation provided that after said consoli¬ 
dation became effective there should be no further issue or 


transfer of certificates of stock of the constituent companies 
and that, from time to time after said consolidation be¬ 
came effective, as such certificates were presented to Peti¬ 
tioner, tliev should be cancelled and certificates of Peti- 
tioner’s stock should be issued in exchange therefor, and 
that after the consolidation became effective the shares of 
stock of the constituent companies should not be entitled 
to any interest or dividend and should not be entitled to 
vote at any meeting of stockholders until conversion into 
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and distribution of shares of Petitioner’s stock i^i respect 
thereof as provided in said Articles of Consolidation. Said 
Articles of Consolidation also provide that if afteij declara¬ 
tion and payment, or after declaration and settijig aside, 
of preferred dividends required up to and including any 
dividend period there shall remain any surplu|s or net 
profits of such period or of any preceding period,' any and 
all of such surplus or net profits of such period add of any 
and all preceding periods, including the surpluses of the 
constituent companies merged into Petitioner’s; surplus, 
shall be applicable to dividends on Petitioner’s common 
stock. 

14 VIII. Respondent erred in the determination of 
tax set forth in said notice of deficiency, dated March 
26, 192(5, in the following particulars: 


1. In adding to the Lake Erie’s income the sum of $3,- 
009.47, representing the amount received for side track 
donations. 

2. In disallowing as a deduction from, and in adding to, 
the Lake Erie’s income the sum of $92,661.33, and in failing 


and refusing to allow, as a deduction from such income, a 
loss of not less than $1,500,000, resulting from | the sale, 
assignment and transfer to The Akron, Canton and Youngs¬ 
town Railway Company on March 1, 1920, of stoC'k of The 
Northern Ohio Railway Company, of the lease of its prop¬ 
erties to the Lake Erie, and of the Lake Erie’s claim against 
the Northern Ohio Railway Company thereunder. 


3. In adding to the Lake Erie’s income the sun^ of $459,- 
356.19, allowed by the Director General of Railroads for 
undermaintenance of its property during the- period of 
Federal Control. 

4. In not allowing, as a deduction from the Lajke Erie’s 
income, a loss of not less than $1,500,000, resulting from the 
depreciation, destruction, damage and undermajintenance 
of its property during the period of Federal Control. 

5. In proposing to assess the Lake Erie any normal tax 
for the year 1920 in excess of one-third of 2 % plus j$2,832.70, 
and in adding to the Lake Erie’s income the sum of $500,- 
918.65, or any other or different sum in excess! of $498,- 
085.95, representing the amount received from die United 
States under the guaranty provisions of Section 209 of 
Transportation Act, 1920, in final settlement of I the Lake 
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Erie’s claim, as certified bv the Interstate Commerce Com- 
mission in Finance Docket No. 571. 

6. Respondent further erred in not withdrawing said 
notice of deficiency before mailing and serving said subse¬ 
quent notice of deficiency dated February 17, 1927, to Peti¬ 
tioner under Section 280 of the Revenue Act of 1926. 

IX. Other facts upon which Petitioner relies as a basis of 
this proceeding are: 

15 1. Income Tax Return for the Calendar year 1920 

was filed by the Lake Erie when and as due, showing 
no taxable income. Amended Return and Re-amended Re¬ 
turn for the same period were filed thereafter showing no 
taxable income. 


Error No. 1. 


2. At the instance of certain industries along its right of 
way the Lake Erie during the calendar year 1920 built side¬ 
tracks from its line of railroad to the industries. 

3. In some eases the cost of constructing such sidetracks 
was paid, by the Lake Erie and it was reimbursed by the 
industry. In other cases the industry paid the estimated 
cost in advance to the Lake Erie, which then built the side¬ 
track, paying the construction cost with the industry’s 
money. In either event title to the sidetrack vested in the 
Lake Erie, not in the industry. 

4. Those donating industries paid the same lawful tariff 
rates for shipments of freight as did other shippers who had 
not contributed towards the cost of constructing these side¬ 
tracks. 

5. The total involved for the period in question is $3,- 
609.47. 

6. The Lake Erie credited this amount to a surplus ac¬ 
count labelled “Donations”, as required by the Interstate 
Commerce Commission’s Classification of Accounts. The 
Lake Efie paid the cost of these sidetracks from this ac¬ 
count. The cost of building these sidetracks was charged 
by it to capital account, namely Investment in Road and 
Equipment in accordance with said Classifications of Ac¬ 
counts. 

16 7. This amount was not income as the same repre¬ 

sented a contribution or gift to capital by such con- 
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tributing industries for the purpose of adding to the Lake 
Erie’s property and the Lake Erie had no control over the 
disposition of the funds received except to expend the same 
in building said side tracks. This was a capital gain. 

8. In Schedule 1(b) of the 60-day letter to which this peti¬ 

tion is directed Respondent has improperly ac|ded to in¬ 
come the sum of $3,609.47 as income from sidetrack dona¬ 
tions. This is the amount here in dispute. The; amount so 
added by Respondent was received by the Lalfe Erie, as 
above stated, and was not reported as income. |No tax has 
been paid thereon. 1 

9. Respondent erred in adding to the Lake Erie’s income 
said sum of $3,609.47, representing said amount 'so received 
by the Lake Erie for sidetrack donations. 

Error No. 2. ! 

I 

10. The properties of The Pittsburgh, Akron and West¬ 
ern Railroad Company, including a railroad extending from 
Akron, Ohio, to Delphos, Ohio, were sold in mortgage fore¬ 
closure proceedings October 17, 1894 to a syndicate of its 
mortgage bondholders who effected a reorganization by in¬ 
corporating, under the laws of the State of OhioL a new cor¬ 
poration known as The Northern Ohio Railway Company, 
hereinafter called 4 ‘the Northern Ohio”, which became the 
owner of said property and issued in payment therefor 
$2,500,000 of First Mortgage 5% 50-Year Gold Bonds, 
$648,000 of preferred stock and $3,580,000 of common stock. 

11. In connection with, and as part of, the re- 
17 organization the Lake Erie became the owner of all 
of said common stock and it and the Northern Ohio, 
on October 1, 1895, duly made and entered intjo an agree¬ 
ment in writing, a copy of which is hereto attadhed marked 
Exhibit “B” and hereby made part hereof, ajnd whereby 
the properties of the Northern Ohio were leasecj to the Lake 
Erie for a term of 999 years from April 1, 1895, renewable 
forever. 

12. After said 1st day of October, 1895, the Lake Erie 
advanced to, and for the use and benefit of, the Northern 
Ohio, pursuant to said agreement, sums aggregating $2,- 
540,088.36 prior to March 1, 1913, and additional sums, 
aggregating $1,354,883.15 thereafter and prior' to March 1, 

2—6155a 
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1920, or an aggregate amount of $3,894,971.51, the repay¬ 
ment of all of which bv the Northern Ohio to the Lake Erie 
was duly secured, under said agreement, by lien upon, or 
pledge of, the future earnings of the Northern Ohio. 

13. On March 1, 1920 the Lake Erie sold, assigned and 
transferred to The Akron, Canton and Youngstown Rail¬ 
way Company the said lease, said common stock and the 
Lake Erie’s net claim and lien against the Northern Ohio 
by reason of said advances prior to March 1, 1920, in the 
aggregate amount of $3,894,971.51, by and in accordance 
with an agreement in writing, a copy of which is hereto 
attached marked “Exhibit C” and hereby made part 
hereof. 

14. Said lease, stock and secured claim for advances 
prior to March 1, 1913 had a fair market price or value on 
that date of not less than $1,500,000, no part of which was 

included in the deductions taken in income tax 
18 returns for loss on this property, namely $1,- 

465,014.08. 

15. The cost thereof to the Lake Erie, in addition to de¬ 
ductions previously taken in income tax returns for loss on 
this property, namely $1,465,014.08, was not less than 
$1,500,000 on March 1, 1913, and at all times subsequent 
thereto. 

16. The Lake Erie suffered in the calendar vear 1920 a 
loss on said sale, assignment and transfer of at least 
$1,500,000 in addition to deductions previously taken in in¬ 
come tax returns for loss on this property, namely 
$1,465,014.08. 

17. In its return for the calendar vear 1920 llie Lake Erie 
deducted from gross income on account of such loss the sum 
of $92,661.33 and no more. In Schedule 1(d) of the 60-day 
letter to which this petition is directed Respondent has im¬ 
properly disallowed this deduction and added it to income. 

18. Respondent erred in disallowing as a deduction from, 
and in adding to, the Lake Erie’s income said sum of $92,- 
661.33, and in failing and refusing to allow, as a deduction 
from the Lake Erie’s income, a loss of not less than 
$1,500,000, resulting to the Lake Erie from said sale, as¬ 
signment and transfer to The Akron, Canton and Youngs¬ 
town Railway Company on March 1, 1920, of said stock of 
the Northern Ohio, of said lease of the Northern Ohio’s 
properties to the Lake Erie, and of the Lake Erie’s said 
claim against the Northern Ohio thereunder. 
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Error No. 3. 

19. The properties of the Lake Erie were in tjlie posses¬ 
sion and control of the President of the United Spates from 

12 o’clock noon December 28, 1917, in Accordance 

19 with the proclamation of the President, dated De¬ 
cember 26, 1917. 

20. Such possession and control was to be and! was exer¬ 
cised bv and through a Director General of Railroads. 

21. On March 21, 1918, the Congress of the Un .ted States 
approved an Act, known as the 4 ‘Federal Control Act,” 
authorizing the President to enter into agreements with 
companies owning railroads and systems of transportation 
taken over, for the maintenance and upkeep of[ the same 
during Federal Control and for other purposes. | 

22. The Lake Erie on December 27, 1918 entered into 
such an agreement as provided in the Federal Control Act. 

23. The possession and control of the properties of the 
Lake Erie were turned back to the Lake Erie by the Presi¬ 
dent of the United States at midnight, February 29, 1920, 
in accordance with an Act of Congress approved. February 
28, 1920, known as the “Transportation Act.” 

24. The Director General of Railroads, acting for and on 
behalf of the United States and the President, was required 
to maintain the properties of the Lake Erie during the 
period of Federal Control so that such property could be 
returned to the Lake Erie at the end of Federal Control in 
substantially as good repair and with substantially as com¬ 
plete equipment as it was on January 1, 1918. 

25. The Director General of Railroads failed to comply 
with said requirement and failed properly to maintain the 
Lake Erie’s properties; and said Federal Control of the 
Lake Erie’s properties resulted in the destruction of, dam¬ 
age to, and reduction in value of said properties, 

20 therebv causing the Lake Erie and Petitioner a 
capital loss. 

26. Petitioner received from the Director General of. 
Railroads an allowance of $459,356.19 on account of such 
undermaintenance of the properties of the Lak6 Erie dur¬ 
ing the period of Federal Control, and in partjal restora¬ 
tion of, restitution for or indemnification for sfich capital 
loss. 
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27. Said allowance so received from the Director General 
was only in partial restitution of said capital loss, which 
loss greatly exceeded the amount of said allowance. 

28. No part of the capital loss, for which said sum of 
$459,356.19 was so allowed, was made good by the Lake 
Erie during the year 1920, or by the Lake Erie or petitioner 
in any subsequent year, through expenditures charged by 
them, or by either of them, to operating expenses. 

29. Respondent has improperly added by Schedule 1(g) 
of said notice of deficiency to the Lake Erie’s net income 
for the year 1920 said sum of $459,356.19 so allowed in final 
settlement with the Director General of Railroads. 

30. Respondent erred in adding to the Lake Erie’s in¬ 
come said sum of $459,356.19, so allowed by the Director 
General of Railroads. 


Error No. 4. 

31. The properties of the Lake Erie were in the posses¬ 
sion and control of the President of the United States, act¬ 
ing through the Director General of Railroads, in accord¬ 
ance with the proclamation of the President of December 
26, 1917. 

32. Such possession and control were assumed at noon 
December 28, 1917 and terminated at midnight Februarv 

29,1920. 

21 33. On March 21, 1918, Congress of the United 

States approved an Act, known as the ‘ 4 Federal 
Control Act,” authorizing the President to enter into 
agreements with companies owning railroads and systems 
of transportation taken over, for the maintenance and up¬ 
keep of the same during Federal Control and for other 
purposes. 

34. The Lake Erie on December 27, 1918 entered into 
such an agreement as provided in the “Federal Control 
Act.” 

35. This agreement provided that the Director General 
of Railroads, acting for and on behalf of the United States 
and the President, was to expend such sums for the mainte¬ 
nance, repair, renewal, retirement and depreciation of the 
properties of the Lake Erie, possession and control of 
which was taken over, by the President, as might be requi¬ 
site in order that such property might be returned to the 
Lake Erie at the end of Federal Control in substantially 
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as good repair and with substantially as complete equip¬ 
ment as it was on January 1, 1918. 

36. The Director General of Railroads failed to comply 
with the provisions of the agreement of December 27, 1918, 
which placed the obligations on him relative to suclt mainte¬ 
nance, repair, renewal, retirement and depreciation of the 
Lake Erie’s properties, and failed to replace and properly 
maintain said properties. Said Federal Control of the 
Lake Eric’s properties resulted in a capital loss to Ithe Lake 
Erie, and to Petitioner as successor to the Lake! Erie, in 
excess of $2,000,000.00. 

37. Neither the Lake Erie nor Petitioner was com¬ 
pensated for such capital loss by the Director j General 
of Railroads, or otherwise, except to the extent of 

$459,356.19. | 

22 38. In the 60-day letter to which this petition is 

directed Respondent has improperly failed :o deduct 

from the Lake Erie’s income anv sum -whatever on account 

* 

of said capital loss. 

39. Respondent erred in not allowing, as a deduction from 

the Lake Erie’s income, said loss of not less than ${L,500,000, 
so resulting from said depreciation, destruction] damage 
and undermaintenance of its property during the period of 

Federal Control. j 

Error No. 5. j 

40. A written contract, a copy of which is hlereto at¬ 
tached, marked “Exhibit D” and hereby made part hereof, 
was made December 27, 1918, between William G.lMcAdoo, 
Director General of Railroads, acting on behalf of the 
United States and the President, under the powers con¬ 
ferred by the proclamations of the President in jsaid con¬ 
tract referred to, and the Lake Erie. 

41. During the months of January and February, 1920, 
the Lake Erie’s railroad and transportation system, and 
the possession, use, and operation thereof, were uiider Fed¬ 
eral Control and the Lake Erie was, by said contract and 
the laws of the United States, exempted and entitled to be 
saved harmless from liability to the United States for any 
income taxes assessed under Federal authority for, or ap- 
portionable to, said months, except taxes, commoply called 
war taxes, assessed under the act of Congres^ entitled 
“An act to provide revenue to defray war expenses and for 



22 THE N. Y., CHICAGO & ST. LOUIS RAILR ? D CO. VS. 

other purposes/’ approved October 3, 1917, or under any 
act in addition thereto or in amendment thereof. 

42. The Lake Erie duly accepted all the provisions of 
Section 209 of Transportation Act, 1920, and was, 

23 by said section, exempted and entitled to be saved 
harmless from liability to the United States for anv 

income taxes assessed under Federal authority for, or ap- 
portionable to, the guaranty period, to-wit, the months of 
March, April, May, June, July and August, 1920, except 
such war taxes and except normal income taxes to an 
amount not exceeding the sum received by the Lake Eric 
therefor from the United States under the provisions of 
said section, viz., $2,832.70. 

43. In Schedule 3 of the 60-dav letter, to which this peti¬ 
tion is directed, Respondent improperly proposes to assess 
the Lake Erie a normal income tax of 2% of its alleged 
taxable income for the year 1920. 

44. In Schedule 1 (k) of said 60-day letter, Respondent 
has improperly added to income the sum of $500,918.63, 
representing the amount received from the United States 
under the provisions of said Section 209 in final settlement 
of the Lake Erie’s claim as certified by the Interstate Com¬ 
merce Commission in Finance Docket No. 571. Said sum 
included $2,832.70 allowed by said Commission for and on 
account of normal Federal income taxes for, or apportion- 
able to, said guaranty period; and the amount of that al¬ 
lowance was not taxable income. 

45. Respondent erred in proposing to assess the Lake 
Erie any normal tax for the year 1920 in excess of one- 
third of 2% plus $2,832.70, and in adding to the Lake Erie’s 
income the sum of $500,918.65, or any other or different 
sum in excess of $498,085.95, representing the amount so 
received from the United States under the guaranty pro¬ 
visions of Section 209 of Transportation Act, 1920, in final 

settlement of the Lake Erie’s said claim, as so cer- 

24 tified by the Interstate Commerce Commission in 
Finance Docket No. 571. 

Error No. 6. 

46. Said notice of deficiency, the 60-day letter to which 
this petition is directed, is dated March 12, 1926, and was 
mailed on that date by Respondent to the Lake Erie, care 
of Petitioner. 
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47. Thereafter, and without withdrawing said notice of 
deficiency, dated March 12, 1926, Respondent npiailed to 
Petitioner a notice of deficiency, dated February |17, 1927, 
under Section 280 of the Revenue Act of 1926, and in and 
by said last mentioned notice he proposed and proposes 
to assess Petitioner, under that section, as a transferee of 
property of the Lake Erie, in respect of an alleged de¬ 
ficiency in income taxes of the Lake Erie for the calendar 
year 1920, being the same amount and deficiency \yhich Re¬ 
spondent proposes to assess herein. 

48. Said notice of deficiency, dated February j 17, 1927, 
has not been withdrawn by Respondent, or otherwise can¬ 
celled or annulled. On the contrary, a petition by Peti¬ 
tioner for a redetermination of the assessment proposed 
thereby was duly filed with, and is now pending undeter¬ 
mined before, this Board in Docket No. 26,777. Respond¬ 
ent has not elected whether to rely upon said notice of de¬ 
ficiency, dated February 17, 1927, or upon the 60-&ay letter 
to which this petition in this Docket No. 15,803 i^ directed. 
He should be required so to elect. 

49. Respondent erred in not withdrawing said! notice of 
deficiency (the 60-day letter to which this petition is di¬ 
rected) before mailing and serving said subsequent notice 
of deficiency, dated February 17, 1927. 

25 Wherefore, Petitioner prays that the Board may 
hear the proceedings and determine: 

1. That the $3,609.47, representing the amoupt received 

for sidetrack donations, was not taxable income to the 
Lake Erie and that Respondent’s calculation of ijicome and 
tax thereon be changed accordingly. ! 

2. That there be allowed, as a deduction fronj the Lake 
Erie’s income, a sum of not less than $1,500,000 repre¬ 
senting the loss on the sale, assignment and transfer to 
The Akron, Canton and Youngstown Railway Company of 
common stock of the Northern Ohio, the lease of the North¬ 
ern Ohio’s properties to the Lake Erie and the Ljake Erie’s 
claim against the Northern Ohio thereunder; and that Re¬ 
spondent’s calculation of income and tax thereon be 
changed accordingly. 

3. That the sum of $459,356.19, representing the amount 
received from the Director General of Railroads by Peti- 
tioncr on account of depreciation, destruction, damage and 
undermaintenance of its properties during the period of 
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Federal Control was not taxable income, and that Respond¬ 
ent’s calculation of income and tax thereon be changed 
accordingly. 

4. That there be allowed, as a deduction from the Lake 
Erie’s income, the sum of not less than $1,500,000, repre¬ 
senting the capital loss resulting from depreciation, de¬ 
struction, damage and undermaintenance of its properties 
during the period of Federal Control, and that Respond¬ 
ent’s calculation of income and tax thereon be changed 
accordingiv. 

5. That neither the Lake Erie nor Petitioner, as its suc¬ 
cessor, be assessed any normal income tax for 1920 in ex¬ 
cess of one-third of 2% plus $2,832.70; and that $2,832.70 
of the $500,918.65, representing the amount received from 
the United States under Section 209 of Transportation Act, 
1920, was not taxable income; and that Respondent’s cal¬ 
culation of income and tax be changed accordingly. 

6. That neither the Lake Erie nor Petitioner, as its suc¬ 
cessor, be assessed any income tax for 1920 or deficiency, 
pursuant to the 60-day letter to which this petition in this 
Docket No. 15803 is directed, unless and until said notice, 
dated February 17, 1926, be withdrawn by Respondent, or 
otherwise annulled or cancelled, or unless and until it shall 
have been determined, by this Board in said Docket No. 
26,777, or otherwise, that Petitioner, is not liable under 
Section 280 of the Revenue Act of 1926, as transferee of 
property of the Lake Erie, in respect of any of such taxes 
of the Lake Erie. 

26 JOHN H. AGATE, 

EDWARD E. GANN, 

GEORGE ELLIOTT, 

EUGENE M. SMITH, 

Counsel for Petitioner, 

715 Union Trust Building, 

15 th & H Sts., N. W. } Washington, D. C. 

Filed-, 1931. 

27 County of Cuyahoga, 

State of Ohio, ss: 

W. A. Colston, being duly sworn, says that he is Vice 
President and General Counsel of The New York, Chicago 
and St. Louis Railroad Company, the petitioner above 
named, and as such he is duly authorized to verify the fore- 
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going petition; that he has read the foregoing petition and 
is familiar with the statements contained therein; and that 
the facts stated are true except as to those facti stated to 
be upon information and belief, and those facts te believes 
to be true. 

W. A. COtSTON. 

Subscribed and sworn to before me this 2nd d^y of May, 
1931. 

c. g. siegmKn, 

Notary Public . 

My commission expires the 25 day of January, [L932. 

28 Exhibit “A.” 

Treasury Department, Washington. 


IT :CR :RR-60D. T JII. 


Mar. 12, 1926. 


Lake Erie and Western Railroad Company, 

c/o New York, Chicago and Saint Louis Railway Co M 
Cleveland, Ohio. 

Sirs : 

An examination of your income and profits tkx returns 
and of your books of accounts and records and those of 
your affiliated company discloses a deficiency in tax aggre¬ 
gating $103,537.40 for the year 1920 as shown jin the at¬ 
tached statement. 

In accordance with the provisions of Section £74 of the 
Revenue Act of 1926, you are allowed 60 days frojm the date 
of mailing of this letter within which to file a petition for 
the redetermination of this deficiency. Any suqh petition 
must be addressed to the United States Board of Tax Ap¬ 
peals, Earle Building, Washington, D. C., and must be 
mailed in time to reach the Board within the 60-qay period, 
not counting Sunday as the sixtieth day. 

Where a taxpayer has been given an opportunity to file 
a petition with the United States Board of Ta£ Appeals 
and has not done so within the 60 days prescribed and an 
assessment has been made, or where a taxpayer has filed a 
petition and an assessment in accordance with tbe final de¬ 
cision on such petition has been made, the unpaid amount of 
the assessment must be paid upon notice and derjiand from 
the Collector of Internal Revenue. No claim for Abatement 
can be entertained. 
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If you acquiesce in this determination and do not desire 
to file a petition with the United States Board of Tax Ap- 
X)eals, you are requested to execute a waiver of your right 
to file a petition with the United States Board of Tax Ap¬ 
peals on the enclosed Form A and forward it to the Com¬ 
missioner of Internal Revenue, Washington, D. C., for the 
attention of IT :CR :RR-60D, TJH. In the event that you 
acquiesce in a part of the determination, the waiver should 
be executed with respect to the items to which you agree. 

Respectfully, 

D. H. BLAIR, 

Commissioner . 

By C. R. NASH, 
Assistant to the Commissioner . 


Enclosures: Statement. Waiver—Form A. Schedules 1 
to 3, inch 

29 Statement of Returns Examined and Resulting Tax 

Liabilitv. 

* 

IT :CR :RR. TJII. 


Returns Examined. 

Company Year Form 

Lake Erie and Western Railroad Com¬ 
pany, Cleveland, Ohio. . 1920 1120 

1120 

Amended 

Tax Liability. 

Additional 

Com pa ny Yoa r t a x 

Lake Erie and Western Railroad Com¬ 
pany . 1920 $103,537.40 


Full details of the adjustments producing the above- 
stated results are shown in the attached schedules 1 to 3, 
inclusive, based on an examination of your books of account 
and records. 

A carbon copy of this letter has been mailed to Messrs. 
Humphreys and Day, Munsey Building, Washington, D. C.. 
in accordance with the specific instructions in Power of 
Attornev running to the aforesaid and on file in this office. 

Due to the fact that the statute of limitations will pres- 
entlv bar anv assessment of additional tax against vou for 
the year 1920, the Bureau will be unable to afford you an 
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opportunity under the provisions of Treasury! Decision 
3708 to discuss your case before mailing formal notice of 
its determination as provided by Section 274(a) of the 
Revenue Act of 1926. It is necessary at this timd, in order 
to protect the interests of the Government, eithet* to make 
an immediate assessment under the provisions of Section 
279(a) of the Revenue Act of 1926 or to issue| a formal 
notice of deficiency. Therefore, the Bureau has fleeted to 
issue this notice of deficiency believing it will! be more 
satisfactorv than an immediate assessment. 


30 


Lake Erie and Western Railroad Company 
Year Ended December 31, 1920 


Schedule 1. 
Net Income. 

Loss as disclosed by amended return. 

As corrected—net income. 

Net additions. 


SI10,414.65 
1,038,146.25 


SI,148,560.90 


Additions: 

(a) Tax on tax free bonds. $5,473.50 

(b) Donations. 3,609.47 

(c) Court fines. 109.57 

(d) Loss account of assignment of lease. 92,661.33 

(e) Loss on retired road and equipment. 24,503.71 

(f) Sale of land. 4,425.00 

(g) Under maintenance. 459,356.19 

(h) Material and supplies. 175,682.91 

(i) Interest. 51,838.95 

(j) Equipment retired. 2,372.12 

(k) Guaranty period income. 500,918.65 

(l) Federal income tax. 726.10 

(m) Interest on allocated equipment. 4,892.19 


Total additions 


1,326,569.69 


Deductions: 

(n) Compensation. 

(o) Interest on quarterly balances. 

(p) Interest on completed A & B. 

(q) Back mail pay. 

(r) Personal injury and loss and damage reserve. 


S251.37 

18,618.48 

5,842.45 

28,033.80 

125,262.69 


Total deductions 
Net additions as above 


Schedule 1-2. 


178,008.79 
il,148,560.90 


(a) This item which represents taxes on tax free covenant bonds and deducted 
under miscellaneous income in your return, is not an allowable deduction from 
gross income within the meaning of Article 565 of Regulations 45. 

31 (b) The Unit holds that “Donations” are taxable 

income for the reason that such payments are made 
to the carriers as a result of an obligation arising out of a 
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contract between the industry and the carrier, in which the 
carrier agrees to construct the facility and furnish the 
necessary service to and from the industry, in consideration 
of such payments by the industry. It is clear from the 
above that such payments are not free and voluntary gifts, 
and that the agreement by the carrier to construct such 
facilities, and to furnish the necessary service is a valuable 
consideration sufficient to support the contract (Reference 
A. R. R. 3513 C. B. 11-2 page 83) and in A. R. R. 1008, C. B. 
1-2, that similar payments are deductible as a business ex¬ 
pense by the industry making such payment. 

(c) Penalties and costs imposed for violations of Federal 
laws are not considered to be ordinary and necessarv ex- 
penses within the meaning of Section 234 (a) of the Revenue 
Act of 1918. Therefore, this item comprising the amount 
of such penalties and costs listed among debits to surplus 
and taken as a deduction in computing net income in your 
return is disallowed. Reference S. R. 1448—C. B. IV-1, 
page 140. 

(d) This item covers charges and credits to Profit and 
Loss Account on account of the assignment of the lease of 
the Northern Ohio Railway Company to the Akron, Canton 
and Youngstown Railway Company effective as at March 
1, 1920, and is disallowed as a deduction from gross income 
for the reason that the loss sustained, if any, has not been 
established in accordance with Article 1561 of Regulations 
45. 

(e) Article 161 of Regulations 45 provides for the deduc¬ 
tion in the return of depreciation sustained during the tax¬ 
able year. Any depreciation suffered in previous years is 
not deductible. Therefore, the items set out and explained 
below which represent depreciation previous to 7-1-1907 and 
deducted in vour return as 1 ‘Loss on retired road and 
equipment” are treated as unallowable deductions. 


Unaccrued depreciation prior to July 1, 1907 on 

equipment retired during the year. $29,695.23 

Adjustment of depreciation on equipment re¬ 
tired subsequent to 12-31-17 for period 6-30-07 
to 1-1-13 when no appreciation was accrued. . . 5,191.52 


Loss on retired road and equipment dis¬ 
allowed . $24,503.71 


32 (f) Profit from sale of land is taxable within the 

meaning of Article 545 of Regulations 45; therefore, 
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the profit on the sale of land of the New Castle & Cleveland 
Railway Company credited to surplus account iji your re¬ 
turn is added to taxable income. 

(g) This item, representing expenditures mide subse¬ 

quent to Federal Control to rehabilitate your property to 
the extent of undermaintenance of way and structures and 
equipment during the period of Federal Control for which 
you were allowed payment in final settlement! with the 
Director General of Railroads and which is included in the 
amount of $113,314.42 credited to profit and lois on your 
books in closing journal entry #1869 of July 1^24, is held 
not to be an allowable deduction from gross income. This 
transaction falls within the provisions of Article 49 and 
50 of Regulations 45, with respect to the compulsory con¬ 
version of property, and also Sections 214 (a) (lj2) and 234 
(a) (14) of the Revenue Act of 1921. j 

(h) The amount of $175,682.91 which represents the in¬ 

creased inventory values of material and supplies taken 
over from the United States Railroad Administration at 
the termination of Federal Control, February 2^, 1920, and 
charged out as expenses at such increased prices, is dis¬ 
allowed as a deduction from gross income: I 

Value of material and supplies 
turned over to the Director 
General of Railroads at begin¬ 
ning of Federal Control Janu¬ 
ary 1, 1918.. . ..$1,110,968.91 

Value of material and supplies 
taken over from the Director 
General of Railroads at the 
termination of Federal Control 
February 29, 1920 . 1,232,497.15 


$121,528.24 


Amount allowed for net shortage 
of units of material and sup¬ 
plies in final settlement ef¬ 
fected June 24, 1924. 65,287.85 

Less: Adjustment of prices on 
material and supplies used in 
A. & B. work. 11,133.18 

Material and supplies ad¬ 
justment . 


54.154.67 


$175,682.91 
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33 (i) This item represents accrued interest on de¬ 

ferred payments on A. & B. prior to February 29, 
1920 and subsequent thereto for the period of Federal Con¬ 
trol and deducted in interest on unfunded debt in 1920 re¬ 
turn, which item is reversed in journal entry #1869 of July 
1924 after final settlement with Director General of Rail¬ 
roads. The computation is as follows: 

Items reversed in journal entry #1869 of July 1924: 

Interest on deferred payments on 

A. & B. prior to 2-29-20. $59,031.94 

Interest on deferred payments on 
A. & B. ! subsequent to 2-29-20. .. 110,720.10 

- $169,752.04 

Amount of interest on deferred 
payments on A. & B. allocated to 

1921 . 117,913.09 


Amount allocated to 1920 as 
taxable income. $51,838.95 

(j) This item is an allowance made your company in final 
settlement with the Director General of Railroads in ex¬ 
cess of amounts accrued and set up on your books as due 
from the Director General of Railroads for equipment 
retired during' the period of Federal Control and not re¬ 
placed. 

Amounts due from Director General of Rail¬ 
roads as indicated by information submitted 

in your letter of June 30, 1925.. $73,651.76 

Amounts allowed by Director General in final 
settlement .. 76,023.88 


Amount included in credit to Profit and Loss of 

$113,314.42 of July 1924 Journal entry #1869 $2,372.12 

It is held by the Bureau that the excess received over the 
book value of equipment retired and not replaced, consti¬ 
tutes taxable income to the carrier in the year 1920, the 
year in which the property was relinquished by the Director 
General of Railroads. 

(k) This item represents the amount received from the 
U. S. Government under the guaranty provisions of Section 
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209 of the Transportation Act of 1920 in final settlement of 
your claim as certified by the Interstate Commerce Com¬ 
mission in Finance Docket No. 571. Reference S. M. 2970— 
C. B. IV-1, page 127. i 

34 (1) The difference of $726.10 between the amount 

of Federal income tax as shown by the IBooks and 
the amount added to income in your amended retfirn, is dis¬ 
allowed in accordance with Article 131 of Regulations 45, 
and is determined as follows: 

Federal income taxes as shown by books.$27,382.74 

Federal income taxes reported in amended return 26,656.64 

| $726.10 

(m) This item covers interest on allocated equipment 
due corporation as shown in final settlement of June 1924 
with the Director General of Railroads, and is allocated to 
the year 1920, the year to which it is applicable, jin accord¬ 
ance with Article 541 of Regulations 45. 

(n) The Bureau holds that the amount of compensation 
for use of railroad property by the United States Govern¬ 
ment during the period of Federal Control as filially certi¬ 
fied by the Interstate Commerce Commission, pursuant to 
the provisions of Section 1 of the Federal Control Act ap¬ 
proved March 21, 1918, is the amount to be reported as in¬ 
come subject to tax for the period of Federal Cobtrol. On 
the basis of the amount of Standard Return Compensation 
($1,572, 817.40) per annum as finally certified by the Inter¬ 
state Commerce Commission, there appears to b<i an exces¬ 
sive amount of income reported in the return for 1920 in 
the amount of $251.37 determined as follows: 


Amount of compensation reported in your re¬ 
turn for the two months ended February 29, 

1920 ..*.S258,090.29 

Amount of compensation for two months ended 
February 29,1920corrected (60 x$1,572,817.40) 257,838.92 


366 

Amount of compensation overaccrued in ( 
return .! $251.37 
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(o) Since the Federal Control Act, approved March 21, 
1918 provided for the payment of interest on quarterly 
balances of open accounts with the Director General of 
Railroads and thus created a liability of one party to the 
other, the matter of ascertaining the exact amount pay¬ 
able or receivable for any taxable year resolved itself into 
an accounting detail. The Bureau holds that any excess of 
interest due the corporation or Director General of Rail¬ 
roads should be allocated to the year in which it is ap¬ 
plicable as income or a deduction. The final settlement with 
the Director General of Railroads discloses the fact that 
the amount of interest for 1920 reported in return is in 
excess by $18,618.48, and this amount is therefore allowed 
as a deduction in accordance with Article 121 of Regula¬ 
tions 62, and computed as follows: 

35 

Interest on quarterly balances due 
corporation included in return for 
1920 j. $83,693.18 

Interest on quarterly balances due 
Director General of Railroads in¬ 
cluded in return for 1920. 67,267.78 


Interest on quarterly balances due Director 
General of Railroads allocated bv Bureau 
for 1920 .‘. 


Excessive net interest on quarterly bal¬ 
ances in 1920 return. 

(p) The Bureau holds that Interest on Completed Addi¬ 
tions and Betterments for the period of Federal Control 
due the Corporation from the Director General of Rail¬ 
roads shall be reported as taxable income in the year of 
final settlement. (1924). Therefore, the amount of 
$5,842.45 accrued on your books and reported as income in 

vour return for 1920 is eliminated. 

* 

(q) This amount representing additional revenue for 
the transportation of mail during the period November 1, 
1916 to December 31, 1917, received in the year 1920, as 
set forth in statements submitted with your letter of July 
6, 1925, is, in accordance with Law Opinion 1086, held to 


$16,425.40 

2,193.08 


$18,618.48 
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be income subject to tax in the year 1919 and is accordingly 

deducted from vour taxable income for the year 1920. 

* * 

(r) Reserves which cover actual liabilities are deductible 
within the provisions of Treasury Decision 24.}3; there¬ 
fore, the Personal injury and Loss and damage Reserve in 
the amount of $125,262.69 added to income in youif amended 
return is treated as an allowable deduction fijom gross 
income. 

I 

I 

3G Lake Erie and Western Railroad Company 

Year Ended December 31, 1920. 

Schedule 2 


Reconciliation of Surplus. 

Surplus as at beginning of year (December 31, 1919). 

Add: 

Net taxable income. 

Non-taxable income: 

Interest on U. S. Government Liberty Bonds. $772.25 


Dividend income. 

Interest during construction char] 


Debits to surplus: 

Tax on tax free bonds. 

Federal income tax. 

Surplus N. 0. Ry. Co. 

Operating reserves. 

Court fines. 

Loss on retired road and equip¬ 
ment . 

Under maintenance (U. S. Govt.) 
Material and supplies (U. S. 

Govt.). 

Interest on A. & B. (U. S. Govt.) 
Interest on allocated equipment 

(U. S. Govt.). . . 

Equipment retired (U. S. Govt.) 
Loss on assignment of lease. 

Credits to surplus: 
Adjustment of 1919 Federal in¬ 
come tax. 

Rent on work equipment in A. 

& B.. 

Adjustment for guaranty period. 
Compensation (U. S. Govt.).... 
Interest on quarterly balances 

(U. S. Govt.). 

Interest on completed A. & B. 

(U. S. Govt.). 

Back mail pay. 


. 15.00 

;ed to A & B 8.41 


$5,473.50 
27.3S2.74 
26.596.27 
428,195.OS 
109.57 

24,503.71 

459.356.19 

175.682.91 
51,S38.95 

4.892.19 

2.372.12 

92,661.33 $1,299,064.56 


1,670.33 

1,164.30 

486,571.09 

251.37 

18,618.48 

5,842.45 

28,033.80 542,151.82 


$3,719,248.90 

I 

I 

1,038,146.25 


795.66 

$4,758,190.81 


I 

756,912.74 


$4,001,278.07 


Surplus as at end of year (December 31, 1920) 

3—6155a 
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37 Lake Erie and Western Railroad Company 

Year Ended December 31, 1920. 

Schedule 3. 

Computation of Total Tax, 1920. 

No excess profits tax is developed for the reason that the statutory credits 
exceed the taxable income. 

Income Tax. 

Net income for taxable year (Schedule 1). SI, 03S, 146.25 

Less: Interest on obligations of 
United States not ex¬ 


empt . S772.25 

Exemption. 2,000.00 2,772.25 


Taxable at 10%. SI ,035,374.00 S103,537.40 

Total tax. 103,537.40 

Previously assessed.. None 


Additional tax to be assessed 


S103.537.40 


38 Copy. 

Exhibit “B’\ 

The Northern Ohio Railway Company 

to 

The Lake Erie and Western Railroad Company. 

Lease. 

This Indenture made this first dav of October in the 

* 

year of our Lord one thousand eight hundred and ninety- 
five, between The Northern Ohio Railway Company, a cor¬ 
poration duly organized and existing under the laws of 
the State of Ohio, hereinafter called the lessor, of the first 
part, and The Lake Erie and Western Railroad Company, 
a corporation duly organized and existing under the laws 
of the State of Illinois, hereinafter called the Lessee, of 
the second part. 

Whereas the lessor is the owner of and engaged in the 
operation 1 of a line of railway extending from Akron, in 
the State of Ohio, to Delphos, in said State; and 

Whereas by indenture of mortgage or deed of trust, bear¬ 
ing date of the first day of October 1895, made between 
the lessor of the first part, and the Central Trust Com¬ 
pany of New York, of the second part, hereinafter called 
the first mortgage, the lessor mortgaged to said Trust Com¬ 
pany, its said line of railway to secure an issue by the 
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lessor of its 4,000 bonds, (hereinafter called the first mort¬ 
gage bonds), for $1,000 each, to bear date the fihst day of 
October, 1895, and to mature the first day of October, 1945, 
with interest thereon at the rate of five per cent, per annum, 
payable semi-annually on the first day of April anpl October 
in each year; and 

Whereas in and by the first mortgage it is provided that 
the trustee shall certify and issue the first mortgage bonds, 
numbered from 1 to 2,500, both inclusive, in itespect of 
said line of railway, the aggregate length of which was, for 
the purposes of the first mortgage, fixed at one hundred 
and sixty-six and two-thirds miles, and the residue of the 
first mortgage bonds, viz., the first mortgage bcfnds num¬ 
bered from 2,501 to 4,000, inclusive, in respect df lines of 
railroad thereafter constructed by the lessor oil acquired 
by it subsequent to the execution of the first mortgage, and 
made subject to the lien of the first mortgage; and 

Whereas, the lessee has agreed to purchase said first 
mortgage bonds numbered from 1 to 2,500, both inclusive; 
and 

Whereas the lessee desires to obtain the excfusive use 
of said line of railway of the lessor, and also desires to 
obtain the right to the exclusive use of lines of railroad 
hereafter constructed by the lessor, or acquired by it. 

39 Now, therefore, this Indenture witnesseth: 

First. The Lessor, for and in consideration ofj the cove¬ 
nants and agreements hereinafter contained oh the part 
of the lessee to be observed, kept and performed, hath let, 
leased and demised, and by these presents dotlj let, lease 
*» and demise unto the lessee, its successors and hssigns, all 
and singular the railroad of the lessor, in and from Main 
Street, in the city of Akron, Summit County, through the 
Counties of Summit, Medina, Lorain, Huron, j Richland, 
Crawford, Wyandot, Hancock, Putnam and All^n, to and 
in the village of Delphos, in said Allen Comity, in the 
State of Ohio; and all rights of way, station grounds, yards, 
terminals and all other lands and interests in laijids, apper¬ 
taining or to appertain to said railroad; and all roadbeds, 
bridges, piers, abutments, trestles, viaductsj culverts, 
tracks, rails, ties, switches, turntables, fenced, stations, 
warehouses, elevators, water stations, telegraph and tele¬ 
phone linos, and all other buildings, erection^, fixtures, 
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appliances and facilities, now owned or hereafter to be 
acquired by the lessor, or hereafter added to said railroad; 
and all rolling* stock and equipment of every description, 
including locomotives, cars and vehicles of every kind, now 
owned, or possessed, or which may hereafter be acquired 
by said lessor, and intended to be used in connection with 
said railroad; and all tools, implements and machinery, in¬ 
struments, furniture, safes, books, accounts, maps, field 
notes, surveys and charts, and all materials and supplies of 
every character which may be used, or intended to be used, 
in or about the construction, completion, equipment or oper¬ 
ation of said railroad; 

Together with all and singular the tenements, heredita¬ 
ments and appurtenances thereunto belonging or in any¬ 
wise appertaining, and the reversion or reversions, remain¬ 
der and remainders, rents, issues and profits thereof, and 
also all the estate, right, title, interest, property, posses¬ 
sion, claim and demand whatsoever, as well in law as in 
equity, of the lessor of, in and to the same and every part 
and parcel thereof, with the appurtenances; 

To have and to hold the same unto the lessee, its suc¬ 
cessors and assigns, from the first day of April 1895, for 

the full end and term of nine hunderd and ninetv-nine 

•> 

years, thence next ensuing, fully to be completed and ended, 
to wit, until the first day of April, 2S94, at noon; subject, 
however, in all respects to the first mortgage; 

The lessee, its successors and assigns, yielding and pay¬ 
ing therefor the sums hereinafter specified and keeping and 
performing all and singular the covenants and agreements 
hereinafter set forth to be by the lessee observed, kept and 
performed. 

Second. The lessor doth further let, lease and demise 
unto the lessee, its successors and assigns, all lines of rail¬ 
road which shall hereafter, at the request of the lessee, in 
accordance with the provisions hereinafter contained, be 
constructed or acquired by the lessor, and made subject to 
the lien of the first mortgage, and in respect of which first 
mortgage bonds of the lessor shall, under the terms of the 
first mortgage, be issued; such hereafter acquired 
40 lines, however, not to exceed one hundred (100) 
miles in length; 

Together with all and singular the tenements, heredita¬ 
ments and appurtenances thereunto belonging or in any- 
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wise appertaining*, and the reversion and reversions, re¬ 
mainder and remainders, rents, issues and profits thereof; 
and all the estate, right, title, interest, property, possession, 
claim and demand whatsoever, as well at law as in equity, 
of the lessor of, in and to the same and every part land par¬ 
cel thereof, with the appurtenances. 

To have and to hold the same unto the lesseej its suc¬ 
cessors and assigns, from the date of such construction or 
acquisition for the full end and term of nine hundred and 
ninety-nine years from the first day of April, 1895, fully 
to be completed and ended, to-wit, until the firs|t day of 
April, 2894, at noon; subject, however, in all rebpects to 
the first mortgage. j 

The lessee, its successors and assigns, yielding jand pay¬ 
ing therefor the sums hereinafter specified, and keeping 
and performing all and singular the covenants apd agree¬ 
ments hereinafter set forth to be by the lessee Observed, 
kept and performed. 

Third. The lessee, in consideration of the premises, ac¬ 
cepts, under the provisions hereof, the premises Und prop- 
ertv hercbv demised for said term lierebv grafted, and 
covenants to and with the lessor to pay yearly ^nd every 
vear during the term lierebv granted, bv wav Of rental 
therefor, all the net earnings, to be determined as herein¬ 
after provided, derived from the operation of tm demised 
railroad, rolling stock, equipment and property, and in 
anv event and though such net earnings mav not be suffi- 
cient therefor: 

(a) all taxes that may be imposed, assessed jor levied 
upon the lessor or upon the said demised preijiises and 
property or any part thereof as the same shall become due 
and payable; 

(b) The premiums of insurance upon the buildings, roll¬ 
ing stock and equipment demised; 

(c) such sum, not exceeding one thousand dollars per 
annum, as the lessor shall by resolution of its board of 
directors certify to be requisite for the maintenance of its 
corporate organization, the salaries of its necessary offi¬ 
cers, the compensation of its board of directors and for 
other expenses of administration, including the expenses 
of the registration and transfer of its securities; 

(d) the coupons maturing upon all the first mortgage 
bonds of the lessor, issued under the first mortgage of the 
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lessor, or to be issued under the first mortgage in respect 
of lines of railroad hereafter constructed or acquired by the 
lessor at the request of the lessee, and which shall become 
subject to this lease as said coupons mature and become 
payable, by paying directly the coupons upon such 
41 bonds, as such coupons mature respectively, upon the 
first day of April and October in each year, said 
coupons to be cancelled as soon as paid. 


Fourth. The lessee covenants to and with the lessor as 
follows: 

The lessee assumes, in respect of the first mortgage bonds 
which it shall at any time guaranty as hereinafter provided, 
the observance and performance of the provisions of the 
first mortgage of the lessor, and will, in respect as afore¬ 
said, faithfully observe, keep and perform the same and 
each thereof so far as it lawfullv mav, and shall and will 

indemnifv and hold harmless the lessor of and from anv 
* * 

forfeiture, loss or damage arising out of any breach of 
the conditions of the first mortgage. 

In order to express the obligations into which it has 
hereby entered, and as full and adequate security for the 
payment of the rental reserved in this lease and for the 
preservation of the property of the lessor in as good con¬ 
dition as on entering into possession, the lessee will, under 
its corporate seal and the signature of its proper execu¬ 
tive officers, endorse upon each of the twenty-five hundred 
bonds of the lessor issued under the first mortgage of the 
lessor in respect of the demised line of railroad from Main 
Street, in Akron, to Delphos, a guaranty of the faithful and 
punctual payment of said first mortgage bonds and of the 
interest accruing and to accrue thereon; and the lessee will 


further, from time to time, as additional lines of railroad 
shall, at the request of the lessee, be constructed by the 
lessor or acquired by it, and in respect of which first mort¬ 
gage bonds of the lessor shall, under the terms of the first 
mortgage of the lessor, be issued, and which shall become 
subject to this lease, likewise, under its corporate seal and 
the signature of its proper executive officers, endorse upon 
each of the said additional first mortgage bonds of the les¬ 
sor so to be issued in respect of said additional lines of 
railroad, a similar guaranty of the faithful and punctual 
payment thereof and of the interest accruing and to accrue 
thereon. 
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The lessee shall and will save harmless and ihdemnifv 
the lessor from and against all causes of actionj legal or 
equitable, arising by reason of the acts or neglect of the 
lessee or the failure by the lessee or any of itjs officers, 
agents or employees to fulfill any duty toward tjhe lessor 
or toward the public or any person or persons whomsoever 
which the lessor by reason of its said ownership, or the 
lessee by reason of its occupancy of the demised 'premises, 
or otherwise, may owe, and shall and will, at its own cost 
and expense, defend such actions which may be brought 
against the lessor, and shall pay all amounts which may be 
recovered therein against the lessor for or upon s^id causes 
of action. 

The lessee will, during the term of this lease,' maintain 
the demised premises and property in good ordc^r and re¬ 
pair and keep and maintain the demised line of tailway of 
the lessor in good and proper condition for thp passage 
thereover of both freight and passenger traffic, and 
42 shall and will keep and maintain in thorough repair, 
working order and condition the tracks, depots, ter¬ 
minal facilities and other demised property, usidg the best 
and most suitable materials for renewal of the same as 
renewal shall from time to time become necessary, and shall 
maintain in like good order and condition the telegraph line 
along the line of the demised railroad, which shall be under 
its sole control and management, but such telegraph line 
mav be used under license from the lessee for dommercial 

* i 


or public business. 

The lessee shall, during the term, furnish and provide, 
or cause to be furnished and provided, all the rolling stock 
and equipment which may be necessary to do aild perform 
with efficiency and dispatch all the business which can be 
obtained for the demised railroad, but the lessee shall be 
entitled to make the usual charge for rent or fuse or car 
service in respect of such additional rolling stock or equip¬ 
ment so provided by the lessee. 

The lessee shall, during the entire term of this lease, 
keep full and accurate accounts of the earnings derived 
from the operation of the demised railroad, rolling stock, 
equipment and property, and said accounts shall be open 
to the inspection of the lessor at all reasonable itimes upon 
its request, and a statement in respect to the sajme shall be 

rendered to it by the lessee at the end of eadh calendar 

l 

vear. 
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The lessee shall and will, at its own proper cost and ex¬ 
pense, from time to time, whenever necessary, make out 
and furnish to the lessor any and all reports and state¬ 
ments, which the lessor is now or mav hereafter be re- 
quired to tnake or file under or bv virtue of any law or 
enactment now existing or which mav hereafter be enacted 

O v 

bv anv lawful authoritv. 

•* •> • 

The lessee shall and will at all times permit such officers, 
agents and employees of the lessor as may from time to 
time be appointed or designated for that purpose, to enter 
upon and examine the demised premises and property or 
any part thereof, and shall and will permit all officers, 
agents and employees traveling over the leased railroad 
for the transaction of the business of the lessor, to pass 
and be carried free of charge, subject, however, to such 
reasonable rules and regulations of the lessee as mav be 
applicable to persons having like privileges. 

The lessee will use every endeavor to promote and en¬ 
large the business of the demised railway, and exert its 
influence to influence business to the same, and will so run 
and operate the demised railway that as large an amount 
of earnings and profits may be realized therefrom as can 
be reasonablv made. 


The lessee shall not and will not sell, assign or transfer 
this lease or underlet the demised property, railroad and 
franchises or any part thereof or the rights and privileges 
or any of them herebv granted, without the consent of the 
lessor expressed by resolution of its board of directors; 
and this covenant shall also apply to any unauthorized 
sale or transfer thereof or underletting of said demised 


premises or any part thereof or of the said rights and 
privileges or any of them, whether made by the lessee or 
by any proceeding either at law or in equity or otherwise 
in which the lessee may be a party, whereby any of 
43 the rights, duties and obligations of the lessee shall 
or may be transferred, encumbered, abrogated or in 
any manner altered, without the consent of the lessor had 
and obtained in the manner hereinbefore provided; pro¬ 
vided, however, that the lessee shall have the right to mort¬ 
gage this lease and that any purchaser of this lease under 
any proceedings upon such mortgage shall take the same 
subject to all the provisions of this lease. 
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Fifth. The lessor covenants to and with the lessee as 
follows: 

The lessor shall and will, at the expiration of jtlie term 
hereby granted and of each renewal term, grant| another 
lease of the premises hereby demised for a furthef term of 
nine hundred and ninety-nine vears, on the ternis, condi- 
tions and stipulations of this indenture, including this 
agreement for renewal. 

The lessor shall and will maintain, renew and keep up 
during the term of this lease and all renewal terras its cor¬ 
porate existence and organization so long as perijnitted by 
law so to do, and at all times and from time to tipie during 
the said term, and all renewal terms, when requested by 
the lessor, shall and will put forth and exercise each and 
every corporate power and do each and every Corporate 
act which the lessor now or mav at anv time hereafter law- 
fully put in force or exercise, to enable the lesse^ to enjoy 


and avail itself of and exercise everv right, franchise and 


privilege hereby granted and the proper operation and 

management of' the demised premises according to the 

terms of this lease, and shall not and will not Commit or 

omit or suffer or allow to be committed or omittdd anv act 

%/ 

whereby its corporate existence and powers nujiy be an¬ 
nulled, abridged or affected. j 

The lessor shall and will from time to time ^nd at all 
times hereafter at the request of the lessee mak,b, execute 
and deliver all such other and further instruments and 
assurances in the law for the better or more (particular 
assuring of the demised premises upon the Conditions 
aforesaid, according to the true intent and meaning of 
these presents, as by the lessee or its counsel |e arn cd in 


the law shall be reasonably advised or required.,' 

The lessor, for the purpose of providing the lessee with 
greater security of earning the amount necess|ary to be 
earned by the lessee to enable it to pay the interest to 


mature from time to time on the lessor’s first j mortgage 
bonds, has caused and will hereafter cause to bb expended 
on the line of its present railroad in improving and equip¬ 
ping it, out of the proceeds of said first mortgage bonds, 
numbered from 1 to 2,500, inclusive, the sum of bne million 
dollars, such expenditure to be made under tint direction 
of the lessee and for such property and purposes as shall 
be directed by the lessee from time to time, such direction 
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to be by resolution of the lessee’s board of directors passed 
at any regular or special meeting, or by the orders of the 
lessee’s executive committee or its president or general 
manager. 

The lessor further agrees that it will, from time to time, 
in like manner, under the direction of the lessee, 
44 expend for the benefit and advantage of its property 
the proceeds of its first mortgage bonds numbered 
from 2501 to 4000, inclusive, when issued in pursuance of 
the provisions of the first mortgage. 

The said railway of the lessor is free and clear of all 
debts, incumbrances and obligations of everv kind and 
character, except the first mortgage. 

In order to enable the lessee to avail itself of the privi¬ 
leges conferred by this lease, the lessor will from time to 
time during the term of this lease, prior to the maturity 
of anv issue of bonds of the lessor secured bv mortgage as 
a first charge uijou the demised railroad, premises and 
property, and whenever thereunto requested by the lessee, 
execute, issue and deliver and take or cause to be taken 
such proper corporate action on the part of its board of 
directors and stockholders as may be required by the lessee 
and as may be necessary and proper under the laws then 
in force in that behalf to authorize the execution, issue and 
deliverv bv the lessor from time to time of bonds of the 
lessor, not exceeding in the aggregate four million dollars, 
and the execution and deliverv of a mortgage to such trus- 
tee as the lessee may designate, securing the payment of 
said bonds as a first charge upon the demised railway, 
premises and revenue: said bonds to contain such terms 
and conditions and to bear such rate of interest, not ex¬ 
ceeding five per cent, per annum, and such mortgage to be 
in such form and to contain such terms and conditions, not 
more onerous than the terms and conditions of the existing 
first mortgage and first mortgage bonds of the lessor, as 
the lessee may require; and the said bonds to be issued 
onlv from time to time in substitution at maturitv for the 
issue of first mortgage bonds of the lessor at the time being 
outstanding. The lessee may, however, request the lessor, 
instead of issuing new bonds, to extend the issue of first 
mortgage bonds for the time being outstanding, and in 
that case the lessor shall extend such bonds as it may be 
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requested by the lessee and shall take such corporate 
action on the part of its board of directors afid stock¬ 
holders as may be requested by the lessor and ak may be 
necessary under the laws then in force in that behalf to 
authorize such extension. If the lessor shall fail tjo comply 
with the foregoing covenant on its part, and the lessee shall 
by reason of such default be obliged to pay under the 
terms of any guaranty by the lessee, the principal of any 
of the bonds of the lessor, such bonds shall not bh deemed 
to be paid or extinguished, but said bonds in the!hands of 
the lessee shall be deemed to be valid outstanding obliga¬ 
tions of the lessor and secured in all respects by the mort¬ 
gage securing the same, and the lessee shall be subrogated 
to all rights of the original holders of said bonds 4 s against 
the lessor and as against the demised and mortgage prop¬ 
erty. Any such request by the lessee shall be signified by 
a resolution of its board of directors passed at ai^y regular 
or special meeting thereof. 

The lessor, whenever requested by the lessee jso to do, 
shall from time to time construct or acquire ary line or 
lines of railroad, not exceeding in the aggregate one hun¬ 
dred miles in length, and to that end wilj exercise 
45 any and every corporate power which it may pos¬ 
sess which may be necessary or proper forj that pur¬ 
pose, and will take or cause to be taken, to thajt end, all 
proper corporate action on the part of its boRrd of di¬ 
rectors and stockholders. The line or lines of railroad so 
constructed or acquired shall be made subject tp the lien 
of the first mortgage of the lessor, and the lessee shall 
guarantee, under the terms hereof, the first mortgage bonds 
of the lessor issued in respect thereof under the) terms of 
the first mortgage. Upon such construction or Requisition 
and guaranty, the line or lines of railroad so constructed 
or acquired shall forthwith become subject to jthis lease 
without further action on the part of the lesso^*, but the 
lessor shall execute such instruments as the lessee, or its 
counsel, shall deem proper or necessary for thR purpose 
of further assuring said line or lines of railroad so con¬ 
structed or acquired to the lessee under the term^ and con¬ 
ditions of this lease. Any request by the lesseR for such 
construction or acquisition shall be made by a resolution 
of the board of directors of the lessee passed a|t any reg¬ 
ular or special meeting. 
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Sixth. It is mutually covenanted as follows: 

The lessee shall and will, at the determination of this 
lease, redeliver and surrender up to the lessor the demised 
premises hud property in good order and condition, with 
such additions, alterations and improvements as shall have 
been made thereto. 

If the lessee shall, at any time or times hereafter during 
the continuance of this agreement, omit or fail to make the 
payments hereinabove agreed to be made, or any of them, 
or shall fail punctually and faithfully to observe, keep and 
perform any other of the covenants and agreements thereof, 
then, and in either of such cases, the lessor may at any 
time, either— 

(a) proceed by proper action or actions in the proper 
courts, either at law or in equity, to enforce performance 
of such covenants by the lessee or to recover damages for 
the breach thereof; but the lessee shall, in any event, 
remain bounden by all its covenants in respect of the pay¬ 
ment of the principal and interest of said bonds; 

(b) by notice in writing determine this lease and there¬ 
upon enter into and upon the demised property, and shall 
thenceforth hold, possess and enjoy the same free from 
any right of the lessee, or its assigns, to use the demised 
property for any purposes whatever, and thereupon any 
right, title and interest of the lessee to the use of the 
demised property shall absolutely cease and determine as 
though this lease had never been made; but the lessor shall 
nevertheless have the right to recover from the lessee anv 
and all amounts which under the terms hereof may be then 
due and unpaid for the use of the demised property. 

At any sale under foreclosure of this lease and of the 
rights, privileges and property of the lessee under this 
lease, in pursuance of any of its provisions, the 
46 lessor shall have the right to become the purchaser 
thereof freed and discharged from all equity of 
redemption on the part of the lessee and from any and 
all claims of the lessee therein and thereto. 

In no event shall the stockholders of the lessee or of the 
» 

lessor be held to anv individual liabilitv as stockholders 

* *> 

for any default, damages or other breach of obligation, 
whether of this lease or any instrument made in pursuance 
thereof by either party hereto. 
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In estimating the net earnings which shall bq payable 
under the terms of this lease bv wav of rental fqr the de- 

J V j 

mised premises, there shall be deducted from the gross 
earnings all fixed charges, all operating expensejs, includ¬ 
ing taxes and expenses of administration, all sums which 
in tlie judgment of the lessee shall be necessary to be ex¬ 
pended for betterments and additions and the maintenance 
as a first class railroad of the demised railroad,! all sums 
which shall be necessary fully to equip the demise^ railroad 
with sufficient and satisfactory rolling stock atid equip¬ 
ment to enable it to transact such business as may be done 
over it. As between the parties, the lessee shall tie entitled 
to make such charges in respect to the use of rolling stock, 
terminal facilities or otherwise howsoever, growing out of 
the operation of the demised railroad in connection with the 
lines of the lessee, as though this lease had not b,6en made. 
And the lessee shall be entitled to proper and Reasonable 
compensation for its services in handling, managing and 
operating the business of the lessor, including thqrein serv¬ 
ices performed and expenses incurred by th£ lessee’s 
officers, agents and attorneys in and about the business of 
the lessor. 

The lessee shall, immediately after September 30th of 
each year, make up an account of the earnings of the pre¬ 
ceding year; and out of any net earnings shall fiRst pay the 
fixed charges and other items hereinbefore provided to be 
paid, and shall thereafter, on or before December 15th of 
each year, pay over to the lessor by way of rental any sur¬ 
plus remaining after such payments. In case ip any year 
the net earnings of the demised railroad and pijopertv, as 
hereinabove determined, shall not be sufficient t^ meet the 
fixed charges and operating expenses, the lessee | shall, not¬ 
withstanding, make the payments hereinabove jn subdivi¬ 
sion (d) of the third article hereof provided! but any 
amount paid by the lessee in excess of the net e4rnings for 
such year shall be deemed an advance on the j)art of the 
lessee to the lessor. 

Seventh. It is agreed and declared that of tlje one mil¬ 
lion dollars before agreed to be expended by the lessor, 
under the direction of the lessee’s officers, therp has been 
so expended about the sum of $215,140. 

Eighth. In the event of differences arising between the 
lessor and lessee as to the propriety or fairness of the dis- 
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tribution of earnings, or the division of rates, or expendi¬ 
ture of moneys or operating expenses, or any other differ¬ 
ences growing out of the operation of the leased property 
by the lessee, the same shall be submitted to the arbitration 
of three disinterested railroad officials, one of whom shall 
be chosen by each of the parties thereto, and the third by 
the two first so chosen, and the award and finding of said 
arbitrators or any two thereof shall be final and con- 

47 elusive of any question so submitted to them. The 
arbitrators may award damages for the breach of 

any covenant or direct reparation for any such breach, or 
the performance of such covenant, and if the arbitrators 
shall make such award, the party so declared in default shall 
have a reasonable period, not exceeding in any event sixty 
days, within which to perform or comply with the award of 
said arbitrators or remedy the grievance complained of 
before such default or breach shall operate as a forfeiture. 
In case an arbitration is not otherwise arranged either 
party thus notified shall name its arbitrator, and notify 
the other party in writing of the matter which it desires 
to submit to arbitration. Within ten days thereafter, the 
party thus notified shall name its arbitrator, and notify 
the other party of such selection. Thereupon the party 
demanding such arbitration shall within ten days after the 
receipt of such notification select and name its arbitrator 
and notify the other party thereof, and the arbitrators thus 
selected shall immediately proceed to select the third ar¬ 
bitrator as aforesaid, and with him to consider and deter¬ 
mine all matters submitted. In case either party shall fail 
upon due notification to name an arbitrator, the arbitrator 
selected by the other party shall have the right to proceed 
alone and determine the matters thus submitted, and his 
award shall be final and conclusive upon the parties hereto. 

Any such submission and the findings so made may be 
made an order of court. 

Ninth. All the covenants, stipulations and agreements of 
this indenture shall extend to the successors and assigns of 
the parties respectively, by and to whom the same have been 
made. 

In witness whereof, each of the parties has caused its 
corporate seal to be hereunto affixed and this lease to be 
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signed by its president and secretary the day and tear first 
above written. 

[l. s.] THE NORTHERN OHIO RAILWAY 

COMPANY, j 

By H. L. BRICE, President. 

Attest: 

W. E. HACKEDORN, 

Secretary. 

In the presence of— 

0. B. SELFRIDGE, Jr. 

S. N. YOUNG. 

THE LAKE ERIE AND WESTERN 
RAILROAD COMPANY, 

[l. s.] By CALVIN S. BRICE, President. 

Attest: 

L. M. SCHWAN, 

Secretary. 

In the presence of— 

SAML. SHORTRIDGE. 

JOHN C. MORAN. 

48 State of Ohio, 

County of Allen, ss: 

Be it remembered, that on this seventh day of October, 
in the vear one thousand eight hundred and ninetv-five, 
before me, the undersigned, Samuel N. Young, a Notarv 
Public in and for the Countv aforesaid, duly commissioned 
and qualified by the executive authority, and under the 
laws of the State of Ohio, to take the acknowledgment of 
deeds, etc., to be used or recorded therein, personally ap¬ 
peared Herbert L. Brice, president of The Northern Ohio 
Railway Company, and W. E. Hackedorn, secretary of 
said company, who are personally known to me to be the 
same persons whose names are subscribed to the foregoing 
instrument of writing, and they being duly sworn, did de¬ 
pose and say that they are the president and secretary of 
said The Northern Ohio Railway Company; that they know 
the common or corporate seal of said company; that they 
were personally present at the execution of the foregoing in¬ 
strument, and saw said common or corporate j=>eal duly 
affixed thereto; that the seal so affixed is the common or 
corporate seal of said company; that it was so affixed by 
order of said company, and that said instrument was 
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signed, sealed and delivered by them in behalf of and on 
and for the act and deed of said The Northern Ohio Rail¬ 
way Company, for the uses and purposes therein mentioned, 
and that the names of these deponents subscribed respec¬ 
tively to ssaid instrument as president and secretary of said 
company, in attestation of the due execution and delivery 
of said instrument, are in these deponents’ respective hand¬ 
writing. 

In witness whereof, I have hereunto set mv hand and 
affixed mv official seal, the dav and vear last aforesaid. 

[l. s.‘] SAMUEL N. YOUNG, 

Notary Public, 

Allen County, Ohio. 

The State of Ohio, 

Allen County, ss: 


Samuel N. Young. 

I, U. M. Shappell, Clerk of the Court of Common Pleas, 
within and for the County and State aforesaid, do herebv 
certify that Samuel N. Young is a notary public duly com¬ 
missioned and qualified; that his commission was dated on 
the 9th day of July, 1895, and will expire on the 9th day of 
July 1898, and that his signature above written is genuine. 

Given under my hand and the seal of said Court at Lima, 
this 7th dav of October, A. D. 1895. 

[l. s.] ’ U. M. SHAPPELL, 

Clerk. 

49 State, City and County of New York, ss: 


Be it remembered, that on this ninth day of October, 
A. D. 1895, before me, William H. Clarkson, a Commissioner 
of the State of Ohio, in and for the State of New York, 
residing in the said City of New York, personally appeared 
Calvin S. Brice, president, and L. M. Schwan, secretary 
of The Lake Erie and Western Railroad Company, who 
upon oath declared that they were such president and 
secretary of said company, and who are personally known 
to me to be the same persons described in and who executed 
the foregoing instrument of writing, and they, being duly 
sworn, did depose and say that they were personally present 
at the execution of the foregoing instrument, and saw the 
common seal of said company duly affixed thereto; and that 
the seal so affixed is the common seal of said company, and 
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said instrument was signed, sealed and delivered liy them as 
the free and voluntarv act and deed of said The Lake Erie 
and Western Railroad Company for the uses and purposes 
therein set forth, and that they were thereto duly author¬ 
ized by the board of directors of said company, and that 
the name of these deponents subscribed to said instrument 
as president and secretary of said company iti attesta¬ 
tion of the due execution and delivery of the said instru¬ 
ment are in these deponents’ own proper handwriting. 

Given under my hand and official seal this ninth day of 
October, A. D. 1895. 

[l. s.] WILLIAM H. CLARKSpN, 

Commissioner for the State of Ohio in Ne/w York . 

Lima, Ohio, Nov. 20, 1896. 

I hereby certify that the foregoing is a correcf and com¬ 
pleted copy of a lease dated Oct. 1, 1895, by Th(| Northern 
Ohio Railway Company to The Lake Erie ancfl Western 
Railroad Companv. 

[seal.] * W. E. HACKEDOteN, 

Secretary of The Northern Ohio Railway Company . 

50 (Copy.) j 

Exhibit “C.” 

Agreement made and entered into on the 11th day of 
December, 1919, by and between 

The Lake Erie and Western Railroad Company, a cor¬ 
poration of the State of Illinois, hereinafter called the Lake 
Erie Company, party of the first part, 

The Akron, Canton and Youngstown Railway Company, 
a corporation of the State of Ohio, hereinafter called the 
Akron Company, party of the second part, and 

The Northern Ohio Railway Company, a corporation of 
the State of Ohio, hereinafter called the Ohio Company, 
party of the third part. 

Witnesseth, That 

Whereas, The Lake Erie Company is the owner and 
holder of thirty-five thousand eight hundred (35,800) shares, 
being all the outstanding common stock, and twenty-one 
(21) shares of the preferred stock of the Ohio Company 


4—6155a 
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and is the lessee, under the lease hereinafter referred to, 
of the line of railway of the Ohio Company extending from 
Akron in the State of Ohio to Delphos in said State, said 
railway being now under Federal Control; and 

Whereas, The Akron Company is the owner of, and is 
engaged in operating, a line of railway from the City of 
Akron to the Village of Mogadore in said State, with con¬ 
necting switches, side tracks and industrial tracks reaching 
many of the manufacturing and industrial plants in said 
City of Akron; and 

Whereas, on the 1st day of October, A. D. 1895, the Lake 

Erie Company entered into an indenture of lease with 

the Ohio Company, lessor thereunder, (hereinafter called 

the Northern Ohio lease) whereby the Lake Erie Company 

obtained exclusive use of the line of railway of the Ohio 

* 

Company, including all rights of way, station grounds, 
yards, terminals and all other lands and interests in lands 
appertaining or to appertain to said railroad, and all road¬ 
beds, bridges, piers, abutments, trestles, viaducts, culverts, 
tracks, rails, ties, switches, turntables, fences, stations, 
warehouses, elevators, water stations, telegraph and tele¬ 
phone lines, and all other buildings, erections, fixtures, ap¬ 
pliances and facilities then owned or thereafter acquired 
by the lefesor or thereafter added to said railroad; and all 
rolling stock and equipment of every description, including 
locomotives, cars and vehicles of every kind then owned or 
possessed or thereafter acquired by said lessor and in¬ 
tended to be used in connection with said railroad; and all 
tools, implements and machinery, instruments, furni- 
51 ture, safes, books, accounts, maps, field notes, sur¬ 
veys and charts, and all materials and supplies of 
every character of the lessor used or intended to be used 
in or about the construction, completion equipment or oper¬ 
ation of said the Ohio Company, (reference to which lease 
is lierebV made for a more detailed description of the same), 
for the full term of nine hundred ninety-nine (999) years 
from the 1st day of April, 1895, until the 1st day of April, 
2894, at noon, and which said lease also contains an option 
to the lessee thereunder to renew the same for further 
terms of nine hundred ninety-nine (999) years forever on 
the same terms and conditions; and 

Wherbas, The Lake Erie Company desires to sell, trans¬ 
fer, assign and deliver to the Akron Company, its succes- 
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sors and assigns, without recourse, the said lease and said 
capital stock, both common and preferred, belonging to the 
Lake Erie Company; 

Now therefore, in consideration of the premis 
the considerations moving between the respective parties 
hereto, as hereinafter set forth, the parties hereto, being 
thereunto duly authorized by resolutions adopte4 by their 
respective boards of directors, hereby agree and t^ke action 
as follows: 

Section 1. The assignments and transfers herein made 
and the provisions of the following sections of tl|iis agree¬ 
ment shall be operative and effective if and when, and only 
if and when, the railroad and transportation property of 
the Ohio Company and the Lake Erie Company’s leasehold 
thereof under lease, dated October 1, 1895, shall b^ released 
from Federal control thereof, and the term “effective date 
hereof” as herein used shall be construed to mean the date 
and time at which Federal control of said property of the 
Ohio Company and of said leasehold thereof sljall be re¬ 
linquished. 

Section 2. The Lake Erie Company, for and! upon the 
considerations herein mentioned, hereby assigns and trans¬ 
fers to the Akron Company the following shares of the 
capital stock of the Ohio Company, being all of such capital 
stock owned by the Lake Erie Company, of the par value 
of One Hundred ($100) Dollars per share, namely: 

(a) Common stock, thirty five thousand and eight hun¬ 
dred (35,800) shares, being the total number of shares 
thereof; 

(b) Preferred stock, twenty-one (21) shares, of a total 
issued thereof of sixty-five hundred (6500) shares. 

The Akron Company acknowledges receipt, on the effec¬ 
tive date hereof, of said shares of stock, evidenced bv 
proper certificates therefor, duly assigned in writing by 
the Lake Erie Company. j 

52 Section 3. The Lake Erie Company hereby as¬ 
signs and transfers to the Akron Company the 
Northern Ohio lease and all of the rights, obligations and 
interest of the Lake Erie Company thereunddr save as 
hereinafter otherwise expressly provided. 

Section 4. The Akron Company hereby accepts from the 
Lake Erie Company the assignment made in Section 3 here¬ 
of and, save as herein otherwise expressly provided, 
assumes 


bs and of 
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(a) All of the obligations and liability of the Lake Erie 
Company under the Northern Ohio lease arising or accru¬ 
ing after the effective date hereof and agrees to save the 
Lake Erie Company harmless therefrom and from any and 
all claims of the Ohio Company based on any alleged de¬ 
terioration or insufficiency, in character, condition, amount, 
or value, of the leased railroad and property, including 
locomotives, cars and other rolling stock, or any part there¬ 
of, on the effective date hereof as compared with the date 
upon which the Lake Erie Company came into possession 
thereof under the Northern Ohio lease, or anv failure of 
the Lake Erie Company to conform to any standard of 
maintenance in respect to said railroad and property, or 
any part thereof, contemplated or required by the Northern 
Ohio lease; 

(b) All of the obligations and liability of the Lake Erie 
Company upon its guaranties of the outstanding first mort¬ 
gage bonds, principal and interest, of the Ohio Company 
from and in respect to which, and all loss, cost and expense 
by reason thereof, the Akron Company covenants and 
agrees with the Lake Erie Company to hold it harmless; 

Provided, however, that the Lake Erie Company shall in 
respect to the said outstanding bond indebtedness of the 
Ohio Company pay for the account of the Ohio Company 
and save the Akron Company harmless in respect to one 
year’s interest thereon accruing next after the effective 
date hereof, such interest to be paid by the Lake Erie 
Company on the semi-annual interest dates next following 
the several period- of accrual thereof. 

Section 5. The Lake Erie Company hereby assigns to 
the Akron Company*. 

(a) The net indebtedness of the Ohio Company to the 
Lake Erie Company accruing at, or for the period prior 
to, the effective date hereof, that is to say, the total indebt¬ 
edness of the Ohio Company to the Lake Erie Company 
accrued at, or for the period prior to, the effective date 
hereof, less any indebtedness of the Lake Erie Company to 
the Ohio Company arising or accrued at, or for the period 
prior to, the effective date hereof and whether then 

53 due or deferred. 

(b) Any claim that may accrue to the Lake Erie 
Company against the Ohio Company by reason of the pay¬ 
ment by the Lake Erie Company of certain interest on bond 
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indebtedness of the Ohio Company accruing after the ef¬ 
fective date hereof as provided in Section 4 hereof. 

Section 6. The Lake Erie Company shall, as between it 
and the Akron Company be entitled to all the benefits and 
revenues accruing from the possession and operatibn of the 
railroad and property covered by the Northern Ojhio lease 
prior to the effective date hereof and bear and discharge all 
expenses, debts, claims and liabilities arising, incurred, or 
accrued prior to the effective date hereof in the pperation 
of the demised property, and save the Akron Company 
harmless with respect thereto, it being the intention hereof 
that the said railroad and property shall upon the transfer 
hereunder of possession thereof to the Akron Company be 
free and clear of every debt and encumbrance whatsoever 
except the first mortgage of the Ohio Company securing an 
issue of bonds, now outstanding, of Two Million Five Hun¬ 
dred Thousand ($2,500,000) Dollars. 

Section 7. The Lake Erie Company hereby assigns and 
releases to the Ohio Company any interest it mat have in 
the additions or improvements made by it upon or to the 
said railroad and property of the Ohio Company under 
said lease as a part thereof and any such intercjst of the 
Lake Erie Company in any and all materials and! supplies 
(not including locomotives, cars or other rolling jdock and 
equipment of the Lake Erie Company) that may be upon 
the railroad and premises covered by said lease at the 
effective date hereof and which shall have been plaped there¬ 
on for permanent use upon said property or consumption 
in the current operation and maintenance thereof; pro¬ 
vided that the Akron Company shall pay and save the Lake 
Erie Company harmless from such amount, if any, for 
which the Lake Erie Company may become liable to the 
United States under the contract of December| 27, 1918 
between the Lake Erie Company and the Director General 
of Railroads on account of materials and supplies on the 
leased railroad and premises of the Ohio Company at the 
effective date hereof and delivered up by the Director 
General therewith in excess of the materials and supplies 
thereon on January 1,1918. 

Section 8. All the assignments and transfers herein 
mentioned shall bo without recourse. 

Section 9. The covenants and provisions herein con¬ 
tained shall extend to the successors and assigns of the 
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parties hereto, respectively, by or for the benefit of which 
made. 

54 Section 10. It is mutually agreed that the parties 
hereto will, respectively, take such further corpo¬ 
rate action and execute such instruments, if any, as may be 
necessary or appropriate in order fully to carry out the 
purposes of this agreement. 

Section 11. The Ohio Company, thereunto duly author¬ 
ized by resolutions adopted by its Board of Directors on 
December 1 3,1919, joins in this agreement as a party hereto 
for the purpose of consenting, and does hereby consent, 
to the assignment of said lease of its railroad and property 
by the Lake Erie Company to the Akron Company and to 
all the provisions hereof in so far as its rights, obligations 
and interests may be affected thereby. 

In witness whereof, the parties hereto have caused these 
presents to be duly executed in their respective corporate 
names and their respective seals to' be hereunto affixed, by 
their respective officers thereunto duly authorized, as of 
the day and year first above written. 

THE LAKE ERIE AND WESTERN 
RAILROAD COMPANY, 

(Signed) By A. H. SMITH, 

President. 

[seal.] 

Attest: 

(Signed) E. F. STEPHENSON, 

Assistant Secretary. 

THE AKRON, CANTON AND YOUNGS¬ 
TOWN RAILWAY COMPANY, 

(Signed) By H. B. STEWART, 

President . 

[seal.] 

A • 

(Signed) JAY TAYLOR, 

Secretary. 

1 THE NORTHERN OHIO RAILWAY 

COMPANY, 

(Signed) By ALBERT H. HARRIS, 

Vice President. 

[seal.] 
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Attest: 

(Signed) E. F. STEPHENSON, 

Assistant Secretary. 

State of Ohio, 

Stark County, ss: 

Before me, a Notary Public in and for said County, per¬ 
sonally appeared H. B. Stewart, President, and Jay 
54 y> Taylor, Secretary, of The Akron, Canton Youngs¬ 
town Railway Company, the corporation which exe¬ 
cuted the foregoing instrument, who acknowledged that the 
seal affixed to said instrument is the corporate seal of said 
corporation; that they did sign and seal said instrument 
as President and Secretary, respectively, in behalf of said 
corporation and by authority of its Board of Directors; 
and that said instrument is the free act and deed of said 
The Akron, Canton & Youngstown Railway Company. 

In testimony whereof, I have hereunto subscribed my 
name at Canton, Ohio, this 22nd day of December, 1919. 
(Signed) W. P. NEWTON, 

[seal.] Notar^j Public. 

55 State of Ohio, 

Stark County , ,s.$; 

I, Norman W. Clark, Clerk of the Court of Common 
Pleas, a Court of Law and Record of said County, do here¬ 
by certify that W. P. Newton before whom the annexed 
acknowledgment was sworn to, was at its date a Notary 
Public in and for said County, duly authorized by the Laws 
of Ohio to administer said oath and that I ^m well ac¬ 
quainted with his handwriting and that the; signature 
thereto is genuine; and that the annexed is executed and 
certified according to the Laws of the State of Ohio. 

In Testimony Whereof, I hereunto subscribe my name 
and affix the seal of said Court at the City of Canton, this 
22nd day of December, A. D. 1919. 

(Signed) NORMAN W. CLARK, 

[seal.] j Clerk. 

i 

56 State of New York, 

County of New York, ss: j 

I, Clarence R. Dugan, a Notary Public in 3md for the 
County of Bronx, do hereby certify that on tlie 11th day 
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of December, 1919, before me personally came Alfred H. 
Smith, President of The Lake Erie and Western Railroad 
Company, one of the corporations described in and which 
executed the foregoing instrument, to me personally known 
and known to me to be the same person w’hose name is sub¬ 
scribed to the foregoing instrument as such President and 
to be such President, and he acknowledged that he signed, 
sealed and delivered the foregoing instrument as the free 
and voluntary act of said corporation, and as his own free 
and voluntary act as such President, for the uses and pur¬ 
poses therein set forth; and the said Alfred H. Smith, be¬ 
ing further by me duly s-worn, did depose and say: that he 
resides at Chappaqua, N. Y., that he is President of The 
Lake Erie and Western Railroad Company, a corporation 
described in and -which executed the foregoing instrument, 
and knows the corporate seal thereof, that the seal affixed 
to the foregoing instrument is the corporate seal of The 
Lake Erie and Western Railroad Company, and was affixed 
thereto by authority of the Board of Directors of said Com¬ 
pany, and that he signed his name thereto as President by 
like authority; and, on the same day, before me personally 
came Edward F. Stephenson, to me known, who, being by 
me duly sworn according to law, on his oath did depose and 
say: that he resides at Dumont, N. J., that he is Assistant 
Secretary of The Lake Erie and Western Railroad Com¬ 
pany, the grantor in the foregoing instrument named that 
he was personally present and did see the corporate seal 
of The Lake Erie and Western Railroad Company affixed 
to the foregoing instrument, that the seal so affixed was the 
corporate seal of said corporation and was so affixed by 
authority of said corporation as the act and deed thereof, 
that the above-named Alfred H. Smith is President of The 
Lake Erie and Western Railroad Company, that lie was 
present and saw the said Alfred H. Smith, as such Presi¬ 
dent, sign the said instrument and heard him declare that 
he signed, sealed and delivered the same as the voluntary 
act and deed of The Lake Erie and Western Railroad 
56V-2 Company by its authority, and that this deponent 
signed his name thereto at the same time as a sub¬ 
scribing witness, and that the name of this deponent above 
signed in attestation of the due execution of said instru¬ 
ment is of this deponent’s o-wn proper handwriting. 
(Signed) A. H. SMITH. 

(Signed) E. F. STEPHENSON. 
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Certified to by me, and subscribed and sworn fo before 
me by Alfred H. Smith and Edward F. Stephenson this 
11th day of December, 1919. 

(Signed) CLARENCE R. DUGAN, 

[seal.] Notary Public, Bronx County. 

Clerk’s No. 13, Register’s No. 2117. 

Certificate filed in New York County. 

Clerk’s No. 217, Register’s No. 1265. 

My commission expires March 30, 1921. 

57 No. 11651, Series B. 

State of New York, 

County of Neiv York, ss: 

I, William F. Schneider, Clerk of the County of New 
York, and also Clerk of the Supreme Court in an(|l for said 
county, Do Hereby Certify, That said Court isi a Court 
of Record, having by law a seal; that Clarence R. Dugan 
whose name is subscribed to the annexed certificate or 
proof of acknowledgment of the annexed instrument was 
at the time of taking the same a Notarv Public! acting in 
and for said county, duly commissioned and s\i T orn, and 
qualified to act as such: that he has hied in the Clerk’s 
Office of the County of New York a certified copy of his 
appointment and qualification as Notary Public for the 
County of Bronx with his autograph signature!; that as 
such Notary Public, he was duly authorized by tljie laws of 
the State of New York to protest notes; to take and certify 
depositions; to administer oaths and affirmations; to take 
affidavits and certify the acknowledgment and prodf of deeds 
and other written instruments for lands, teneriients and 
hereditaments, to be read in evidence or recorded in this 
state; and further, that I am well acquainted with the 
handwriting of such Notarv Public and verilv believe that 
his signature to such proof or acknowledgment i & genuine. 

In testimony whereof, I have hereunto set mvjhand and 
affixed the seal of said Court at the City of Ne\| York, in 
the Countv of New York, this 15 dav of Dec. 191^. 

(Signed) WM. F. SCHNEIDER, 

[seal.] | Clerk. 

i 
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58 State of New York, 

County of New York , ss: 

I, Clarence R. Dugan, a Notary Public in and for the 
County of Bronx, do hereby certify that on the 11th day 
of December, 1919, before me personally came Albert H. 
Harris, Vice-President of The Northern Ohio Railway 
Company, one of the corporations described in and which 
executed the foregoing instrument, to me personally known 
and known to me to be the same person whose name is sub¬ 
scribed to the foregoing instrument as such Vice-President 
and to be such Vice-President, and he acknowledged that 
he signed, sealed and delivered the foregoing instrument 
as the free and voluntary act of said corporation, and as 
his own free and voluntary act as such Vice-President, for 
the uses and purposes therein set forth; and the said Al¬ 
bert H. Harris, being further by me duly sworn, did depose 
and sav: that he resides in the citv of New York, that he 
is Vice-President of The Northern Ohio Railway Company, 
a corporation described in and which executed the forego¬ 
ing instrument, and knows the corporate seal thereof, that 
the seal affixed to the foregoing instrument is the corporate 
seal of The Northern Ohio Railway Company, and was 
affixed thereto by authority of the Board of Directors of 
said Conlpany, and that he signed his name thereto as Vice- 
President by like authority; and, on the same day, before 
me personally came Edward F. Stephenson, to me known, 
who being by me dulv sworn according to law, on his oath 
did depose and say: that he resides at Dumont, New 
Jersey, that he is Assistant Secretary of The Northern 
Ohio Railway Company, the grantor in the foregoing in¬ 
strument named, that he was personally present and did 
see the Corporate seal of The Northern Ohio Railway Com¬ 
pany affixed to the foregoing instrument, that the seal so 
affixed was the corporate seal of said corporation and was 
so affixed by authority of said corporation as the act and 
deed thereof, that the above-named Albert H. Harris is 
Vice-President of The Northern Ohio Railway Company, 
that he was present and saw the said Albert H. Har- 

59 ris, as such Vice-President, sign the said instrument 
and heard him declare that he signed, sealed and de¬ 
livered the same as the voluntary act and deed of The 
Northern Ohio Railway Company by its authority, and 
that this deponent signed his name thereto at the same time 
as a subscribing witness, and that the name of this depo- 
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nent above signed in attestation of the due execution of 
said instrument is of this deponent’s own proper hand¬ 


writing. 


(Signed) 

(Signed) 


ALBERT H. HARRIS. 
E. F. STEPHENSON. 


Certified to by me, and subscribed and sworn to before 
me by Albert H. Harris and Edward F. Stephenson this 
11th dav of December, 1919. 

(Signed) CLARENCE R, DUGAN, 

[seal.] Notary Public, Bronx fJounty. 

Clerk’s No. 13, Register’s No. 2117. 

Certificate filed in New York County. 

Clerk’s No. 217, Register’s No. 1265. 

Mv commission expires March 31, 1921. 
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This Agreement, made this 27th day of Deceiiiber, 1918, 
between William G. McAdoo, Director General of Rail¬ 
roads, hereinafter called the Director General, 
behalf of the United States and the President, 
powers conferred by the proclamations of the 
hereinafter referred to, and The Lake Erie anti Western 
Railroad Company, a corporation duly organized under 


acting on 
under the 
President 
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the laws of the State of Illinois, hereinafter called the 
Company: 

Witnesseth That— 


(a) Whereas by a proclamation dated December 26, 1917, 
the President, acting under the powers conferred on him by 
the Constitution and laws of the United States, by the joint 
resolutions of the Senate and House of Representatives 
bearing date April 6 and December 7, 1917, respectively, 
and particularly under the powers conferred by section 
1 of the act of Congress approved August 29, 1916, entitled 
“An Act making appropriations for the support of the 
Armv for the fiscal vear ending June 30,1917, and for other 
purposes,’ 7 took possession and assumed control at 12 
o’clock noon on December 28, 1917, of certain railroads and 
systems of transportation, including the railroad and trans¬ 
portation system of the Company and the appurtenances 
thereof, and directed that the possession, control, opera¬ 
tion and utilization of the transportation system thus taken 
should be exercised by and through William G. McAdoo, 
appointed Director General of Railroads; and 

(b) Whereas the Congress of the United States, by an 
act approved March 21,1918, hereinafter called the Federal 
control act, has authorized the President to enter into 


agreements with the companies owning the railroads and 
systems thus taken over for the maintenance and upkeep 
of the same during the period of Federal control, for the 
determination of the rights and obligations of the parties 
to the agreement arising from or out of Federal control, 
including the compensation to be received or guaranteed, 
and for other purposes, as in said act more fully set out, 
and authorized the President to exercise any of the powers 
by said act or theretofore granted him with relation to 
Federal control through such agencies as he might deter¬ 
mine ; and 

(c) Whereas by a proclamation dated March 29, 1918, 
the President, acting under the Federal control act and all 
other powers him thereto enabling, authorized the Director 
General, either personally or through such divisions, agen¬ 
cies, or persons as he may appoint, and in his own name 
or in the name of such divisions, agencies, or persons, or 
in the name of the President, to agree with the carriers, 


or any of them, or with any other person in interest, upon 
the amount of compensation to be paid pursuant to law, 
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and to sign, seal, and deliver in his own n&me or in 

62 the name of the President or in the name of the 
United States such agreements as may be necessary 

and expedient with the several carriers or other persons 
in interest respecting compensation, or any other matter 
concerning which it may be necessary or expedient to deal, 
and to make any and all contracts, agreements, or obliga¬ 
tions necessary or expedient and to issue any and pll orders 
which may in any way be found necessary and expedient in 

connection with the Federal control of svstemslof trans- 

* 

portation, railroads, and inland waterways as fully in all 
respects as the President is authorized to do, and [generally 
to do and perform all and singular the acts and tpings and 
to exercise all and singular the powers and duties which 
in and by the said act, or any other act in relation to the 
subject thereof, the President is authorized tp do and 
perform; and 

(d) Whereas the Interstate Commerce Commission has 
certified to the President that the amount of th^ average 
annual railway operating income of the Company, com¬ 
puted in the manner provided in section 1 of thje Federal 
control act, is One million five hundred and tjorty-eight 
thousand, five hundred and forty-one dollars and jsixty-nine 
cents ($1,548,541.69), subject to such changes ajid correc¬ 
tions as the Commission mav hereafter determinb and cer- 
tifv to be requisite in order that the accounts afid reports 
of the Company used by the Commission as th^ basis of 
computing said average annual railway operating income 
may be brought into conformity with the accouiiting rules 
or regulations of the Commission in force at tike time of 
such accounting, or in order to correct computations based 
on such accounts or reports. 

Now, therefore, the parties hereto, each in consideration 
of the agreements of the other herein contained, do hereby 
covenant and agree to and with each other as follows: 

I 

! 

63 Section 1.—Privity, Alterations, Definitions, etc. 

Sec. 1. (a) This agreement shall be binding! upon the 
United States, the Director General and his successors, and 
upon the Company, its successors, and assigns, j 

This agreement shall not be construed as creating anv 
right, claim, privilege, or benefit against either p^rty hereto 




62 THte N. Y., CHICAGO & ST. LOUIS RAILR ? D CO. VS. 

in favor of any State or any subdivision thereof, or of any 
individual or corporation other than the parties hereto. 

(b) The provisions of this agreement may be altered, 
amended or added to by and only by mutual consent sig¬ 
nified by instruments in writing signed by the Director 
General ahd by some officer of the Company thereto duly 
authorized by the Board of Directors of the Company. 

(c) Wherever in this agreement the word 44 Commission 7 ’ 
is used it shall be understood as meaning the Interstate 
Commerce Commission, acting by divisions or otherwise as 
authorized by law; but either party shall have the right to 
have the decision of any division reviewed by the Commis¬ 
sion sitting as a whole. 

(d) Wherever in this agreement the words 44 Federal con¬ 
trol’’ are used to indicate a period of time, they shall be 
understood as meaning the period from 12 o ’clock midnight 
of December 31, 1917, to and including the day and hour 
on which said control shall cease. 

(e) Wherever in this agreement the words “test period” 
are used, they shall be understood as meaning the period 
between July 1, 1914, and June 30, 1917, both inclusive. 

(f) Wherever in this agreement the words 4 4 standard 
return” are used, they shall be understood as meaning the 
average annual railway operating income of the Company, 
computed in the manner provided in section 1 of the Fed¬ 
eral control act, and ascertained and certified by the Com¬ 
mission. 

(g) Wherever in this agreement the words 4 4 Director 
General” are used, they shall be understood as designating 
William G. McAdoo, or such other person as the President 
may from time to time appoint to exercise the powers con¬ 
ferred on him by law with relation to Federal control, or 
such agents or agencies as the Director General may from 
time to time appoint for the purpose; and wherever by 
this agreement any notice is to be given by the Director 
General, the same may be given in his name by any subordi¬ 
nate thereto duly authorized. 

(h) Wherever the property of the Company is referred 
to in this agreement it shall be understood as including all 
the property described in paragraph (a) of section 2 here¬ 
of, whether owned by or leased to the Company, and, where 

the context permits, all additions or betterments 
64 thereto or extensions thereof made during Federal 
control; and as to all such leased property the Com- 
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pany shall have the benefit of and be subject to all the 
obligations and provisions of this agreement and shall be 
subject to all duties imposed by law in respect of such 
leased property. 

(i) The descriptive words at the heads of the several 
sections of this agreement and the table of consents are 
inserted for convenience merely, and are not to be used in 
the construction of the agreement. 

65 Section 2.—Property Taken Over. 

Sec. 2. The Company’s railroad and system of transpor¬ 
tation of which the President has taken over possession, 
use, control, and operation shall be considered as including: 


(a) The railroad of The Lake Erie and Western!Railroad 


Company, situated in the States of Ohio, Indiana|, Illinois, 
and Michigan, and having its principal termini at the City 
of Sandusky, State of Ohio, City of Peoria, State of Illinois, 
City of Indianapolis, State of Indiana, and Michigan City, 
State of Indiana; including the railroad of The Fort Wayne, 
Cincinnati and Louisville Railroad Company, Extending 
from Fort Wayne to Connersville, all in the St^te of In¬ 
diana ; 


together with all branches and tracks, trackage, bridge, and 
terminal rights, and lines of railroad owned by or leased 
to and operated by the Company as a part of ijs system 
of transportation, and all other property of the Company 
with the appurtenances thereof, whether included in the 
foregoing list or not, the revenues of which wer^ used, or 
which, if the property had been then owned by jor leased 
to it and had then been revenue bearing, would Jiave been 
used, in computing the Company’s standard retijrn. 

The Company reserves to itself the benefit of jail leases 
(and of all rents and revenues accruing therefrom), of 
parts of its right of way, station grounds, and otjher prop¬ 
erty, the revenues from which under the accounting rules 
of the Commission in force during the test period were 
properly creditable to “miscellaneous rent income” or 
“miscellaneous income.” The Company grants to the 
Director General all its rights to terminate leasjes of any 
part of its right of way, yards, or station grounds, and to 
occupy and use the premises of any such lessed when, in 
his judgment, the same is required for operating purposes. 
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The Company shall have for its own benefit the right to 
lease for industrial sites or other purposes such portion 
of its right of way, yards, or station grounds, or structures 
thereon, as are not required by the Director General for 
operating purposes, and to receive and enjoy the rentals 
therefrom, subject to the right of the Director General to 
cancel any such lease and to occupy the premises or struc¬ 
tures whenever, in his judgment, the same are necessary 
for operating purposes. All expenses connected with any 
such property heretofore or hereafter leased or otherwise 
occupied, as in this paragraph provided, including taxes 
thereon which during the test period were not charged to 
railway tax accruals, shall be paid by the Company while 
receiving the revenues therefrom. 

(b) All materials and supplies on hand at midnight De¬ 
cember 31, 1917. 

(c) All balances in the account or accounts representing 
the total of “Net balances receivable from agents and con¬ 
ductors’* as of midnight December 31, 1917. 

66 1 Section 3.—Acceptance. 

Sec. 3J (a) The Company accepts all the terms and con¬ 
ditions of the Federal control act and any regulation or 
order made bv or through the President under authoritv 
of said act or of that portion of the act approved August 
29, 1916, referred to in paragraph (a) of the preamble to 
this agreement which authorizes the President in time of 
war to take possession, assume control, and utilize systems 
of transportation; and the Company further and expressly 
accepts the covenants and obligations of the Director Gen¬ 
eral in this agreement set out and the rights arising there¬ 
under in full adjustment, settlement, satisfaction, and dis¬ 
charge of any and all claims and rights, at law or in equity, 
which it now has or hereafter can have, otherwise than 
under this agreement, against the United States, the Pres¬ 
ident, the Director General or any agent or agency thereof, 
for compensation under the Constitution and laws of the 
United States for the taking possession of its property, 
and for the use, control, and operation thereof during Fed¬ 
eral control, and for any and all loss and damage to its 
business or traffic by reason of the diversion thereof or 
otherwise which has been or may be caused by said taking 
or by said possession, use, control and operation. 
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No claim is made by the Company for compensation for 
the period between noon of December 28 and midnight of 
December 31, 1917; and the revenues of said period shall 
belong to the Company, and the expenses thereof shall be 
paid by the Company, allocated in both cases as provided 
in paragraph (b) of section 4 hereof. 

(b) The Company, on its own initiative or upon the 
request of the Director General, shall take all appropriate 
and necessary corporate action to carry out the obligations 
assumed by it in this agreement or lawfully imposed upon 
it by or pursuant to the proclamation of December 26, 
1917, or by the Federal control act. 

(c) The Federal control act being in section j.6 thereof 
expressly declared to be emergency legislation enacted to 
meet conditions growing out of war, nothing in tfiis agree¬ 
ment shall be construed as expressing or prejudicing the 
future policy of the Federal Government concerning the 
ownership, control, or regulation of the Company, or the 
method or basis of the capitalization thereof, and the 
recitals or provisions of this agreement shall not be used, 
as evidence or otherwise, by or against either party hereto 
in any pending or future proceeding which involves the 
acquisition or valuation of the Company’s property or any 
part thereof; but nothing in this paragraph shall be taken 
or construed as affecting the settlement and discharge con¬ 
tained in paragraph (a) of this section, nor as limiting or 
qualifying any of the provisions of said paragraph for the 
purposes thereof, nor as limiting the* use of this Agreement 
as evidence in any proceeding under this agreement or 
under the Federal control act. 

67 Section 4.—Operation and Accounting Dpring Fed¬ 
eral Control. 

Sec. 4. (a) All amounts received by the Director General 
under paragraph (c) of section 2 hereof and all other 
amounts whether received from the Company in cash or 
collected or realized upon by him from current j operating 
assets belonging to the Company or arising from railway 
operations prior to midnight of December 31, JL917, shall 
be credited by him to the Company; and the Director Gen¬ 
eral shall, to the extent of the cash so received br realized, 


5—6155a 
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pay and charge to the Company all expenses arising out of 
railway operations prior to January 1, 1918, including 
reparation claims, and, unless objected to by the Company, 
may pay and charge to the Company any of such ex¬ 
penses, including reparation claims, in excess of the casl) 
so received or realized. Balances of the above accounts 


shall be struck quarterly on the last days of March, June, 
September, and December of each year, and the cash bal¬ 
ance found on such adjustments to be due either party 
shall be then payable and, if not paid, shall bear interest 
at the rate of 6 per cent per annum, unless the parties shall 
agree upon a different rate; except that the rate of interest 
on any portion of a balance found due to the Company 


which is derived from cash in bank to the credit of such 


Company on interest, shall be adjusted in each case inde¬ 
pendently of this contract as the parties may agree. 

(b) Railway operating expenses, reparation and other 
claims, hire of equipment and joint facility rents shall be 
allocated with reference to the time when incurred as be¬ 


tween th6 period prior and subsequent to midnight of 
December 31, 1917, and as between the period of Federal 
control and the period subsequent thereto. Railway oper¬ 
ating revenues shall be allocated as between the period 
prior and subsequent to midnight of December 31, 1917, in 
accordance with the established accrual practices of the 
Company; except that where prior to midnight of Decem¬ 
ber 31, 1917, the Company’s part of a service on through 
business had been completed or carload lots on its own line 
had reached destination, the revenue of the Company, for 
such service shall be allocated to it; but as to classes of 
traffic where in the opinion of the Director General such 
allocation will involve undue delay or undue absorption of 
accounting labor, such revenues shall be allocated in ac¬ 
cordance with the established accrual practices of the 
Company. Like methods of accruing and allocating such 
revenues shall be made at the end of Federal control. 


(c) All expenditures made by the Director General dur¬ 
ing Federal control for additions and betterments, exclu¬ 
sive of equipment, or for extensions begun prior to Jan¬ 
uary 1, 1918, shall be charged to the Company, and if the 
completion of any such addition, betterment, or extension 
is approved or ordered by the Director General, the Com¬ 
pany shall be entitled under the provisions of paragraph 


GUY T. HELVERING, COM’r INT. REV. 


67 


(d) of Section 7 hereof to interest on the cost thereof 
68 from the completion of the work; but nq interest 
(except to the extent that the same may bp allowed 
and included in the compensation provided for in para¬ 
graph (a) of section 7 hereof) shall be due the Company 
upon any such expenditures for work done prior to Jan¬ 
uary 1 , 1918. Payments for all equipment ordere4 or under 
construction by the Company prior to January 1, 1918, but 
delivered on or after that date, shall also be considered as 
expenditures made by order or approval of thb Director 
General under paragraph (d) of section 7 hereof,! Interest 
during construction payable under this paragraph, and 
also interest during construction on the cost of any addi¬ 
tions, betterments, and road extensions made by the Com¬ 
pany or at its expense to the Company’s property during 
Federal control, shall be included in the cost of | the work. 

(d) Cash receipts or disbursements and otfier items 
arising out of transactions which do not enter info or form 
a part of those used in determining the Company’s stand¬ 
ard return shall not be received or paid by th^ Director 
General unless such transactions are negotiated or con¬ 
ducted by his order for account of the Company and with 
its consent. When moneys are so received or paid by the 
Director General in connection with such corporate trans¬ 
actions they shall be credited or charged to the! Company. 
There shall be an accounting of the amounts due by one 
party or the other under this paragraph at the end of each 
quarter year of Federal control, and the amount so found 
due shall be then payable and if not paid shall bear interest 
as provided in paragraph (a) of this section. 

(e) All sums paid by the Director General to maintain 
pension funds or pension obligations or practices, and all 
contributions to Young Men’s Christian Associations of 
employees, employees’ savings funds, relief funds or asso¬ 
ciations, reading rooms, or health, accident, or death ben¬ 
efits for employees, shall be treated as a parti of railway 
operating expenses during Federal control. 

(f) All salaries and expenditures incurred b^ the Com¬ 
pany during Federal control for purposes which relate to 
the existence and maintenance of the corporation, or to the 
properties of the Company not taken over by the Pres¬ 
ident, or to negotiations, contracts, valuations, or any busi¬ 
ness controversy with the Government or any branch 
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thereof, and which are not specially authorized by the Di¬ 
rector General, shall be borne by the Company; except that 
the expenses of valuation now being* made by the Commis¬ 
sion to the extent that they are, in the opinion of the 
Director General, necessary to comply with the valuation 
orders and other requirements of the Commission and to 
the cooperation of the company in the making of such 
valuation, shall be paid by the Director General as a part 
of railway operating expenses. If the Company is dis¬ 
satisfied with the ruling of the Director General it may 
appeal to the Commission, whose decision shall be 
final. 

69 (g) The Director General shall furnish for addi¬ 
tions, betterments and road extensions to the Com¬ 
pany’s property approved or ordered by him any of the 
materials and supplies taken over under paragraph (b) 
of section 2 hereof, or purchased by him and held for use 
in connection with the Company’s property, insofar as, in 
his judgment, he can do so with due regard to his own 
requirements. Materials and supplies so furnished shall 
be charged to the Company at cost. 

(h) The Director General shall at his option be substi¬ 
tuted for the period of Federal control in the place of the 
Company in respect of the benefits and obligations of con¬ 
tracts relating to operation in force January 1, 1918 (in¬ 
cluding contracts made by subsidiaries for the use and 
benefit of the Company and the right to abrogate or change 
and make new contracts with express companies for the 
period of Federal control), except as to contracts between 
the Company and subsidiary companies which shall be con¬ 
sidered and treated as arrangements or practices; and the 
Director General shall in like manner at his option be sub¬ 
stituted for such period in respect of the benefits and obli¬ 
gations of arrangements and practices in force during the 
test period in regard to fuel, materials, and supplies for 
the operation of the property described in paragraph (a) 
of section 2 hereof and of any additions, betterments and 
road extensions thereto, obtained from any mine, oil field, 
or other source of supply owned or controlled by the Com¬ 
pany, it being understood that under such arrangements 
or practices, if availed of by the Director General, he shall, 
to the extent necessary to offset any increase in the stand¬ 
ard return growing out of the furnishing by the Company 
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or of its subsidiaries, during the test period, of fuel, ma¬ 
terials, and supplies under an arrangement or practice at 
less than the then cost or the then market value thereof for 
railroad purposes, be charged for such fuel, materjials, and 
supplies a price expressed in dollars or cents per unit below 
or above the then cost or the then market value: thereof 
for railroad purposes (as the practice of the Company 
may have been) in the same amount that the prices charged 
the Company during the test period were below br above 
the then cost or the then market value thereof for! railroad 
purposes; and at the request of the Director General or 
the Company the prices for fuel or materials supplied 
between December 31, 1917, and the execution ofjthis con¬ 
tract shall be adjusted on the foregoing basis: provided, 
however, That a source of supply which the Company had 
acquired to safeguard its own operations shall not be de¬ 
pleted or reduced for use on other transportation! system*, 
except in cases of emergency to be determined by the Di¬ 
rector General, in which event the quantity so used on 
other transportation systems shall be accounted for to the 
Company at the fair value thereof: and provided further, 
That materials and supplies secured under contracts which 
the Company had made for its own operations shall, so 
far as practicable, be used on the Company’s property, 
and that, if used on any other transportation system, ma¬ 
terials and supplies of like character shall be furbished by 
the Director General for use in making such Additions, 
betterments, and road extensions as shall be changeable to 
the Company, and shall be charged at cost udder such 
contracts. 

70 (i) The Director General shall pay, or save the 

Company harmless from all expenses incident to or 
growing out of the possession, operation, and use of the 
property taken over during Federal control, except the ex¬ 
penses which under this agreement are to be borhe by the 
Company. He shall also pay or save the Company harm¬ 
less from all rents called in the monthly reports to the 
Commission equipments rents or joint-facility rents, and 
all judgments or decrees that may be recovered or issued 
against and all fines and penalties that may b^ imposed 
upon, the Company by reason of any cause of action aris¬ 
ing out of Federal control, or of anything done pr omitted 
in the possession, operation, use, or control of the Com- 
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pany’s property during Federal control, except judgments 
or decrees founded on obligations of the Company to the 
Director General or the United States. 

(j) Except as otherwise provided in this agreement, the 
Director General shall save the Company harmless from 
any and all liability, loss, or expense resulting from or inci¬ 
dent to any claim made against the Company growing out 
of anything done or omitted during Federal control in con¬ 
nection with, or incident to, operation or existing contracts 
relating to operation, and shall do and perform, so far as 
is requisite under Federal control for the protection of the 
Company, all and singular the things, of which he may have 
notice, necessary and appropriate to prevent, because of 
Federal control or of anything done or omitted there¬ 
under, the forfeiture or loss by the Company of any of its 
property rights, ordinance rights, or franchises, or of its 
trackage, lease, terminal, or other contracts involving a 
facility of operation; but nothing herein contained shall be 
construed to require the Director General to make any 
capital expenditure necessary to preserve a franchise or 
ordinance right not heretofore availed of by the Company. 
The Director General shall also save the Company harm¬ 
less from any and all claims for breach of covenant here¬ 
tofore entered into bv the Companv or bv anv predecessor 
in title or interest in any mortgage or other instrument in 
respect to insurance against losses by lire. 

Nothing in this or in the preceding paragraph shall be 
construed to be an assumption by the Director General of, 
or to make him liable on, any obligation of the Company 
to pay a debt secured by a mortgage or any rent under a 
lease, except rents which during the test period were called 
in the monthly reports to the Commission equipment rents 
and joint-facility rents and rents which under the account¬ 
ing rules of the Commission in force during the test period 
were classified as operating expenses; or to make the Di¬ 
rector General liable to the Company in respect of any 
interest on any bonds issued by, or in respect of any obli¬ 
gations of, other corporations, or in respect of contribu¬ 
tions to make up deficits in the earnings of other corpo¬ 
rations, except as payments in respect of such interest or 
other amounts were classified under said rules as equip¬ 
ment or joint-facility rents, or were a class of payments to 
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be otherwise reflected in railway operating income. 
71 The Company shall, during Federal control, pay 
the rents of any property, held by it under lease or 
contract, described in paragraph (a) of section 2 hereof, 
except the rents which during the test period were, under 
the rules of the Commission, classified as equipment rents 
or joint-facility rents, and rents which were classified as 
operating expenses; which excepted rents shall hie paid by 
the Director General. If the lease of, or right to use, any 
property described in paragraph (a) of said section 2 ex¬ 
pires during Federal control, the Company shall, if possible, 
and if requested by the Director General, renew the same; 
the rental, however, of property in the excepted classes 
above mentioned shall be paid by the Director General. The 
Company shall pay the same amount of rent as was payable 
at the beginning of Federal control for other property, the 
lease of or right to use which is renewed at the request of 
the Director General, but anv increase in the! rental of 
such other property shall be paid by the Director General. 

(k) In carrying out the provisions of paragraphs (a), (b), 

(c) and (d) of this section and the provisions <^f section 6 
hereof the Director General shall not settle any ^laim by or 
against the Company against the objection in writing of 
the President or of any other duly authorized officer of the 
Company. The conduct of all litigation beford any court 
or commission arising out of such disputed claims, or out of 
operation prior to Federal control, .shall be in charge 
of tlie Director General’s legal force and the expense 
thereof shall be paid by the Director General: but the Com¬ 
pany may, at its own expense, employ special! counsel in 
connection with any such litigation. j 

(l) Nothing in this agreement shall be construed as in¬ 
consistent with the provision in section 10 of ihe Federal 
control act that no process, mesne or final, shall be levied 
against any property under Federal control, nor as a waiver 
by the United States of any claim that might qtherwise be 
made by it that the rights of any State or j subdivision 
thereof or of any individual or corporation j have been 
abrogated or suspended by the taking over of the Com¬ 
pany’s property or by Federal control. 

(m) The Company shall have the right at all reasonable 
times to inspect the books and accounts kept by the Director 
General relating to the property of the Company, or to 
the operation thereof, and the Director General shall dur- 
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ing Federal control furnish the Company with a copy of 
the operating; reports relating to its property, and as soon 
as practicable after the end of each fiscal year shall furnish 
to the Company a complete list of its equipment as of the 
end of such fiscal year. 

72 Section 5.—Upkeep. 

Sec. 5. (a) During the period of Federal control the Di¬ 
rector General shall, annually, as nearly as practicable, ex¬ 
pend and charge to railway operating expenses, either in 
payments for labor and materials or by payments into 
funds, such sums for the maintenance, repair, renewal, re¬ 
tirement, and depreciation of the property described in 
paragraph (a) of section 2 hereof as may be requisite in 
order that such property may be returned to the Company 
at the end of Federal control in substantially as good re- 
pair and in substantially as complete equipment as it was on 
January 1, 1918: Provided, however, That the annual ex¬ 
penditure and charges for such purposes during the period 
of Federal control on such property and the fair distribu¬ 
tion thereof over the same, or the payment into funds of an 
amount equal in the aggregate (subject to the adjustments 
provided in paragraph (c) and to the provisions of para¬ 
graph (e) of this section) to the average annual expendi¬ 
ture and charges for such purposes included under the ac¬ 
counting rules of the Commission in railway operating 
expenses during the test period, less the cost of lire insur¬ 
ance included therein, shall be taken as a full compliance 
with the foregoing covenant. 

(b) The Director General may expend such sums, if any, 
in addition to those expended and charged under para¬ 
graph (a) of this section (subject to the adjustments pro¬ 
vided in paragraph (c) of this section) as may be requisite 
for the safe operation of the property described in para¬ 
graph (a) of section 2 hereof, assuming a use similar to the 
use during the test period and not substantially enhanc¬ 
ing the cost of maintenance over the normal standard of 
maintenance of railroads of like character and business dur¬ 
ing said period: and the amount, if any, of such excess ex¬ 
penditures during Federal control shall be made good by 
the Company as provided in paragraph (b) of section 7 
hereof. 
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(c) In comparing the amounts expended and charged 
under the provisions of paragraphs (a) and (b) of this sec¬ 
tion with the amounts expended and charged during the 
test period, due allowance shall be made for any difference 
that mav exist between the cost of labor and materials and 
between the amount of property taken over and thej average 
for the test period, and, as to paragraph (a), forianv dif¬ 
ference in use between that of the test period and during 
Federal control which in the opinion of the Coitimission 
is substantial enough to be considered, so that the result 
shall be, as nearly as practicable, the same relative amount, 
character and durability of physical reparation. 

(d) At the request of either party there shall Ije an ac¬ 
counting of the amounts due by one party or the othjer under 
paragraphs (a) and (b) of this section at the enc} of each 
vear of Federal control and at the end of Federal con- 

trol. 

73 (e) If during Federal control any of the property 

described in paragraph (a) of section 2 hereof or 
any replacement thereof or addition thereto or betterment 
or extension thereof is destroyed or damaged otherwise 
Ilian by fire or public enemies, and is not restored or re¬ 
placed by the Director General, he shall reimburse the Com¬ 
pany the value of the property destroyed or the amount 
of the damage at the time of the loss, and the cosf or res¬ 
toration or replacement, or said value or damage, as the 
case may be, shall be charged to annual railway operating 
expenses; it being understood that extraordinary losses 
caused by floods, explosions, train wrecks, or accident are 
included in the matters covered by this paragraph, while 
ordinary losses due to such causes are included in the mat- 
tors covered by paragraph (a) of this section: provided, 
however, That if the Commission, on application of either 
party and after giving due consideration to the practice of 
the Company during the test period in respect to spell mat¬ 
ters and to any other pertinent facts and circumstances, 
determines that it is just and reasonable that the jsaid cost 
or value shall be apportioned or extended over a period of 
more than one year, this shall be done, and so mucji of said 
cost or value as may be apportioned by the Commission 
over the period subsequent to Federal control, shall be 
charged to the Company in the final accounting at the end 
of Federal control and shall be paid by it. 
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If, during- Federal control, any of the property described 
in paragraph (a) of section 2 hereof or any replacement 
thereof or addition thereto or betterment or extension 
thereof is destroyed or damaged bv fire, and is not restored 
or replaced by the Director General, he shall reimburse the 
Company the value of the property destroyed or the amount 
of the damage at the time of the fire; and the cost of restora¬ 
tion or replacement or said value or damage, as the case 
may be. shall be charged to annual railway operating ex¬ 
penses, but the same shall not be considered a charge to 
such exj)6nses for the purposes specified in paragraph (a) 
of this section. 

In case of any such loss or damage by fire, the Director 
General shall, if given written notice of the requirements 
of any mortgage, equipment lease, or trust on the property 
so destroyed or damaged, make such restoration or replace¬ 
ment, or pay such value or damage, in such way as to meet 
the requirements of such mortgage, equipment lease, or 
trust in the‘ same manner as would have been proper in 
applying the proceeds of insurance on such property if it 
had been insured by the Company against loss or damage 
bv fire in accordance with the terms of such instruments 
of lien; and a compliance with the written request of the 
Company in respect thereof shall be a full acquittance of 
any obligation of the Director General in the premises. 

The foregoing parts of this paragraph are subject to the 
proviso that in case of loss or damage any additions and 
betterments made in connection with or as part of the res¬ 
toration or replacement of property damaged or destroyed 
and chargeable under the accounting rules of the Commis¬ 
sion in force December 31, 1917. to investment in road and 
equipment, shall be charged to and paid by the com¬ 
pany. 

74 The Director General shall not be liable to the 
Company for any loss or damage due to the acts of 
public enemies. 

(f) If any additions, betterments, or road extensions are 
made to the property taken over or any equipment is added 
at the expense of the Company and with the approval or 
bv order of the Director General during Federal control, 
he shall expend and charge to railway operating expenses 
such sums either in payments for labor and materials or 
by payments into funds, as may be requisite for the proper 
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maintenance, repair, renewal, retirement and depreciation 
of such property until the end of Federal control. 

(g) The Company shall have the right to inspect its 
property at all reasonable times during Federaji control, 
and the Director general shall provide reasonable! facilities 
for such inspection. 

(h) If any question shall arise, either during or at the 
end of Federal control, as to whether the covenants or pro¬ 
visions in this section contained are being or have been 
observed, the matter in dispute shall, on the application of 
either party, be referred to the Commission which, after 
hearing, shall make such findings and order as justice and 
right may require, which shall be final as to jthe ques¬ 
tions submitted and shall be binding on and observed bv 
both parties hereto, except that either party may take any 
question of law to the courts, if he or it so desire^;. 

75 Section (>.—Taxes. i 

Sec. 6. (a) All taxes assessed under Federal or any other 
governmental authority for the period prior to January 1, 
1918, including a proportionate part of any such tax as¬ 
sessed after December 31,1917, for a period which includes 
any part of 1917 or preceding years, and unpaid on that 
date, all taxes commonly called war taxes which have been 
or may be assessed against the Company under jthe act of 
Congress entitled “An act to provide revenue |to defray 
war expenses and for other purposes,” approved October 
3, 1917, or under any act in addition thereto or |in amend¬ 
ment thereof, and all taxes which have been c|r may be 
assessed on property under construction, and Jill assess¬ 
ments which have been or may be made for publi^ improve¬ 
ments, chargeable under the accounting rules of the Com¬ 
mission in force December 31, 1917, to invest in road and 
equipment, shall be paid by the Company; but] upon the 
amount thus chargeable to investment interest shall be paid 
to the Company during Federal control at the rate pro¬ 
vided in paragraph (d) of section 7 hereof. Tax^s assessed 
during construction on additions, betterments,! and road 
extensions made by the Company with the approval or by 
order of the Director General during Federal cohtrol, shall 
be considered a part of the cost of such additions, better¬ 
ments, and extensions and shall, under the provisions of 
paragraph (d) of section 7 hereof, bear interest; as a part 
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of such cost from the date of the completion of such addi¬ 
tions, betterments, or extensions. Assessments for public 
improvements which do not become a part of the property 
taken over shall bear interest from the date of the payment 
of such assessment. 

(b) If any tax or assessment which under this agreement 
is to be phid by the Company is not paid by it when due, 
the same ihay be paid by the Director General and deducted 
from the next installment of compensation due under Sec¬ 
tion 7 hereof. If any taxes properly chargeable to the Di¬ 
rector General have been or shall be paid by the Company, 
it shall be duly reimbursed therefor. 

w 

(c) The Director General shall either pay out of revenues 
derived from railway operation during the period of Fed¬ 
eral control or shall save the Company harmless from all 
taxes lawfullv assessed under Federal or anv other govern- 
mental authority for any part of said period on the property 
under such control, or on the right to operate as a carrier, 
or on the revenues derived from operation, and all other 
taxes which under the accounting rules of the Commission 
in force December 31, 1917, are properly chargeable to 
“railway tax accruals,” except the taxes and assessments 
for which provision is made in paragraph (a) of this sec¬ 
tion. The Director General shall pay or save the Company 
harmless from the expense of all suits respecting the classes 
of taxes payable by him under this agreement. 

(d) If any such tax is for a period which began before 
January 1. 1918, or continues beyond the period of Fed¬ 
eral control, such portion of such tax as may be apportion- 
able to the period of Federal control shall be paid by the 
Director General, and the remainder shall be paid by the 

Company. 

76 (e) Whenever a period for which a tax is assessed 
can not be definitely determined, so much of such 

tax as is payable in any calendar year shall be treated as 

assessed for such vear. 

%> 

77 Section 7.—Compensation. 

Sec. 7. (a) The annual compensation guaranteed to the 
Company under section 1/ of the Federal control act shall 
be the shm of one million, five hundred and forty-eight 
thousand, five hundred and forty-one dollars and sixty- 
nine cents ($1,548,541.69) during each year and pro-rata 


GUY T. HELVERIXG, COM’R IXT. REV. 


77 


for each fractional part of a year of Federal control, sub¬ 
ject, however, to any increase or decrease in the standard 
return hereafter made by the Commission as provided in 
paragraph (d) of the preamble of this agreement. 

(b) The said compensation shall be paid to the Company 
quarterly in equal installments on the last days <jf March, 
June, September and December of each year for the quar¬ 
ter ending therewith, except that the first threb install¬ 
ments shall be due as of March 31, 1918, June 30, jl918, and 
September 30, 1918, respectively, but shall be paid upon 
the execution of this agreement; but from each installment 
there mav be deducted any amount then due bv the Com- 
pany under paragraphs (a) and (d) of section 4 hereof, un¬ 
der paragraph (b) of section 5 hereof, and under paragraph 
(b) of section 6 hereof, and all amounts required to re¬ 
imburse the United States for the cost of additions and 
betterments made to the property of the Company not 
justly chargeable to the United States, unless such matters 
are financed or otherwise taken care of by the Company 
to the satisfaction of the Director General, and the Direc¬ 
tor General may apportion any such amounts to two or 
more subsequent installments; Provided , however , That 
said power to deduct amounts due or accruing under para¬ 
graph (b) of section 5 hereof and the cost of additions and 
betterments not justly chargeable to the United States shall 
not be so exercised as to prevent the Company from paying 
out the sums reasonably required to support its corporate 
organization, to keep up sinking funds for the Company’s 
debts required by contracts in force December 31, 1917, to 
pay its taxes, to pay rents and other amounts( not charge¬ 
able to capital account) properly payable by the Company 
for leased or operated roads and properties, to pa^ interest 
which has heretofore been regularly paid by the Company, 
and interest on loans issued during Federal coiitrol and 
approved by the Director General, nor shall such deduc¬ 
tion be made in respect of additions and betterments which 
are for war purposes and not for the normal development 
of the Company, nor in respect of road extensions, nor in 
respect of amounts due under paragraphs (a) ai|d (d) of 
section 4 hereof, in cases where the current assets, includ¬ 
ing materials and supplies, of the Company taken over by 
the Director General under the provisions of this agree¬ 
ment clearly exceed the current liabilities of the Company 
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paid or assumed by the Director General under said sec¬ 
tion. In the event of a difference as to the fact whether 
additions and betterments are for war purposes and not 
for the normal development of the Company, or as to 
whether an addition is a road extension, the question may, 
on application of either party, be referred to and deter¬ 
mined bv the Commission. 

The power provided in this paragraph to deduct the 

amount due by the Company for the cost of additions and 

betterments not justly chargeable to the United States is 

further declared to be an emergency power, to be used by 

the Director General onlv when he finds that no 

* 

78 other reasonable means is provided by the Company 
to reimburse the United States, and, as contemplated 
by the President’s proclamation and by the Federal con¬ 
trol act, it will be the policy of the Director General to so 
use such power of deduction as not to interrupt unneces¬ 
sarily the regular payment of dividends as made by the 
Company during the test period. 

Overdue installments of compensation, or balances there¬ 
of, provided for in this section shall bear interest from 
maturity at the rate of five per cent per annum, except that 
if the Director General shall, prior to the execution of this 
contract, have loaned the Company any money, the install¬ 
ments of compensation overdue at the date of the execution 
hereof shall bear interest from maturitv at the same rate 
as that charged to the Company on such loans. 

(c) During Federal control the Company shall not, with¬ 
out the prior approval of the Director General, issue any 
bonds, notes, equipment trust certificates, stock, or other 
securities, or enter into any contracts (except contracts in 
respect of corporate affairs and property not taken under 
Federal control), or agree to pay interest on its debt at 
a higher rate, or for rent of leased roads and properties 
a larger amount, than the rates and amounts payable as 
of, or required by contracts in force on, December 31, 1917. 
The Company may, however, procure the authentication 
and delivery to it under any mortgage or trust deed or 
agreement in force December 31, 1917, of bonds or notes 
issuable thereunder in respect of additions, betterments, 
extensions, and equipment, or for refunding purposes. 

(d) Upon the cost of additions and betterments, less re¬ 
tirements in connection therewith, and upon the cost of 
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road extensions, made to the property of the Company 
during Federal control, the Director General shall, from 
the completion of the work, pay the Company a reasonable 
rate of interest, to be fixed bv him on each occasion. In 
fixing such rate or rates he may take into account not 
merely the value of money but all pertinent facts Sand cir¬ 
cumstances, whether the money used was derived from 
loans or otherwise, provided that to the extent that the 
monev is advanced bv the Director General or is obtained 
by the Company from loans or from the proceeds of securi¬ 
ties the rate or rates shall be the same as that charged 
by the Director General for loans to the Compahy or to 
other companies of similar credit. 

(e) From its compensation so received or frqm other 
income, if adequate for the purpose, the Company shall 
make all payments of interest, rents (other than the equip¬ 
ment rents, joint-facility rents, and rents classified as op¬ 
erating expenses, mentioned in paragraph (j) of Section 4 
hereof), and other sums necessary to prevent 4, default 
under any mortgage or lease of any of the property de¬ 
scribed in paragraph (a) of section 2 hereof; and if at 
any time during Federal control the Company, by virtue 
of any change in the right of possession (subject to the 
rights of the United States) to any of said property or 
otherwise, shall no longer be entitled as between itself 
and any other person or corporation to receive tjie entire 
compensation herein provided, such compensation! shall be 
apportioned and paid, as between the parties entitled 
thereto, as justice and right may require. 

79 Section 8.—Claims for Losses on Additions; Etc. 

Sec. 8. (a) Prompt notice in writing, except as provided 
in paragraph (d) of this section, shall be given the Com¬ 
pany of the making or ordering of any additions, better¬ 
ments, or road extensions, including terminals, motive 
power, cars, or other equipment to or for the property of 
the Company costing more than one thousand dollars, with 
an estimate of the cost thereof. Such notice shall be given 
before the beginning of the work or the acquisition of the 
property whenever in the judgment of the Director Gen¬ 
eral it is practicable to do so. Within a reasonable time 
after the completion of the work or- the acquisition of the 
property, a written statement of the final cost thereof shall 
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be given the Company. There shall be furnished the Com¬ 
pany, as soon as practicable after the end of each month, 
a written statement of all expenditures estimated to cost 
one thousand dollars or less chargeable to investment in 
road and equipment made during the month, with a brief 
description of the work done or of the property acquired; 
and such statement shall constitute all the notice of addi¬ 
tions and betterments costing one thousand dollars or less 
required by (b) and (c) of this section. The notices pro¬ 
vided in this paragraph may be given to the President 
of the Company unless the Company designates some other 
officer to receive the same, in which event the notice shall 
be given to such other officer. 

(b) Any claim of the Company for loss accruing to it 
by reason of expenditures for additions and betterments 
made to the property of the Company during Federal con¬ 
trol in connection with or as a part of the work of maim 
taining, repairing, and renewing the Company’s property 
and chargeable under the accounting rules of the Commis¬ 
sion in force December 31, 1917, to investment in road and 
equipment, except such expenditures as are incurred in 
connection with the replacement of buildings and struc¬ 
tures in new locations, may be determined by agreement 
between the Director General and the Company, or failing 
such agreement as to the fact or amount of such loss, the 
questions at issue may, upon the application of either party 
at any time after the filing of the statement of claim here¬ 
inafter deferred to, be ascertained in the manner provided 
in section 3 of the Federal control act ; Provided, however. 
That no loss shall be claimed by the Company and no 
money shall be due to it in respect of such additions and 
betterments upon the ground that the actual cost thereof 
at the time of construction was greater than under other 
market and commercial conditions; and for the purpose 
of determining such controversy the amount paid for any 
addition or betterment shall be deemed the fair and reason¬ 
able cost thereof and shall be taken as the basis for such 
determination; nor unless the Company, within sixty days 
of notice to it that the work will be done, shall give the 
Director General notice of objection thereto and shall file 
with the Director General a statement of its claim within 
ninety days after notice of the completion of the work. 
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• I 

(c) Any claim of the Company for loss accruing to it by 
reason of any additions and betterments which are not 

* T 

made in connection with or as a part of the work of main¬ 
taining, repairing, and renewing the Qompany’s 
80 property, or accruing to it in connection with main¬ 
tenance in the replacement of buildings and struc¬ 
tures in new locations, or by reason of road Oxtensions, 
terminals, motive power, cars, or other equipment made 
to or provided for the property of the Company during 
Federal control, may be determined by agreement between 
the Director General and the Company, or failing such 
agreement as to the fact or amount of such losfe, may, by 
proceedings institute not later than six months after the 
end of Federal control, be ascertained in the manner pro¬ 
vided in section 3 of the Federal control act: j Provided, 
lioicever, That no loss shall be claimed by the Company 
and no money shall be due to it in respect of |such addi¬ 
tions, betterments, road extensions, terminals, motive 
power, cars, or other equipment mentioned in I this para¬ 
graph upon the ground that the actual cost thereof at 
the time of construction or acquisition was greater than 
under other market and commercial conditions; and for 
the purpose of determining such controversy the amount 
paid for any additions, betterments, road extensions, term¬ 
inals, motive power, cars, or other equipment shall be 
deemed the fair and reasonable cost thereof ahd shall be 
taken as the basis for such determination; hor unless 
within sixty days after notice to the Company of such con¬ 
struction' or acquisition written notice is given to the Di¬ 
rector General by the Company that it will claim a loss 
in respect thereof. With and as a part of such notice the 
Company shall state its objections to such construction or 
acquisition as far as reasonably practicable a‘t the time. 
Nothing in Lliis agreement shall be construed as barring 
the United States from contending that no loss within the 
meaning of the Federal control act accrued to the Company 
by reason of any additions, betterments, or road extensions 
made during Federal control by order or approval of the 
Director General, if it is made to appear that tlje Company 
itself but for Federal control should in the exercise of 
sound judgment have made such addition, betterment or 
road extension. 
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(d) Where additions, betterments, or road extensions or 
terminals, motive power, cars, or other equipment have 
been made to or provided for the property of the Com¬ 
pany during Federal control but prior to the execution of 
this agreement, the Director General shall not be required 
to give the notice thereof provided for in paragraph (a) 
of this section and notice by the Company of any claim of 
loss in respect thereto may be given the Director General 
within ninety davs after the execution hereof; and such 
claims shall thereafter be proceeded within the manner 
provided in paragraph (b) or paragraph (c) of this sec¬ 
tion, as the case may be. 

(e) The Director General shall reimburse the Company 
for the amount of loss ascertained under this section with 
a proper adjustment of interest thereon. 

(f) The Director General shall not acquire any motive 
power, cars, or other equipment at the expense, or on the 
credit, of the Company in excess of what in his judgment 
is necessary, in addition to its then existing equipment, 
to provide for the traffic requirements of its own system 
of transportation; but this provision shall not prevent the 
Director General, after the acquisition of such equipment, 
from using the same, or any part thereof, on the line of 
any otheJ* transportation system operated by him. 

81 1 Section 9.—Final Accounting. 

See. 9J (a) At the end of Federal control all the prop¬ 
erty described in paragraph (a) of section 2 hereof shall 
be returned to the Company, together with all repairs, re¬ 
newals, additions, betterments, replacements, and road ex¬ 
tensions thereto which have been made during Federal con¬ 
trol, except as any part thereof may have been destroyed 
or retired and not replaced, in which case the provisions of 
section 5 hereof shall govern and except that the Director 
General shall not be obliged to restore or replace property 
destroyed or damaged by the acts of public enemies. 

(b) At the end of Federal control the Director General 
shall return to the Company all uncollected accounts re¬ 
ceived by him from the Company and also materials and 
supplies equal in quantity, quality, and relative usefulness 
to that of the materials and supplies which he received and 
to the extent that the Director General does not return such 
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materials and supplies he shall account for the same at 
prices prevailing at the end of Federal control. To the 
extent that the Company receives materials anjl supplies 
in excess of those delivered by it to the Director General 
it shall account for the same at the prices prevailing at 
the end of Federal control, and the balance sljall be ad¬ 
justed in cash. 

(c) The total amount of the account “Net balance re¬ 
ceivable from agents and conductors’’ at the end of Fed¬ 
eral control may be turned over by the Director General 
to the Company. He may also turn over all asjsets which 
have accrued out of operation; and the Compaiiy shall, to 
the extent of the cash received or realized from such as¬ 
sets, pay and charge to the Director General all expenses 
arising out of railway operations during Federal control, 
including reparation and other claims, and njay, unless 
objection is made by the Director General, pay jmd charge 
to him any such expenses including reparation) and other 
claims in excess of the cash so received or realized. On 
the first dav of the third month following the termination 
of Federal control an accounting between the parties shall 
be had, and so on the first of each third month [thereafter. 
Any balance found due either party shall be payable as 
of the date on which the account is stated and! shall bear 
interest until paid. 

(d) At the end of Federal control there shall be paid 
to the Company any balance then remaining unpaid of the 
cash received from the Company at the beginning of or 
during Federal control, together with any unpaid interest 
which may have accrued upon the same. There shall also 
be paid to the Company any funds created under the pro¬ 
visions of this agreement, except to the extent that such 
funds may have been properly used under this | agreement. 

(e) Wherever under any provision of this section there 
is to be an adjustment of interest, it shall be at the rate 
of five per cent per annum unless the parties shall in any 
case agree on a different rate. 

(f) After Federal control no claim by or against the 
Director General shall be settled by the Company against 
the written objection of the Director General of* the Attor- 

ney General of the United States. The conduct of 
S2 all litigation before any court or commission arising 
out of such disputed claims or out of operations dur- 
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ing Federal control shall be in charge of the Company’s 
legal force and the expense thereof shall be paid by the 
Company; but the Director General or the Attorney Gen¬ 
eral may, at the expense of the United States, employ spe¬ 
cial counsel in connection with any such litigation. 

83 Execution. 

In Witness Whereof, these presents have on the day and 
year first above written, been duly signed, sealed and de¬ 
livered bv William G. McAdoo, Director General of Rail- 
roads, and dulv signed, sealed and delivered bv The Lake 
Erie and Western Railroad Company, by its President or 
Vice-President, and duly attested by its Secretary or an 
Assistant Secretary, and its corporate seal hereto affixed, 
such execution and delivery on the part of said Company 
having been duly ordered and directed by vote of its stock¬ 
holders at a special meeting thereof, duly called for such 
purpose, and held on the 22nd day of May, 1918, and by 
vote of its Board of Directors at a meeting thereof duly 
called and held on the 30th day of October, 1918, certificates 
of which meetings, dulv attested bv the Secretarv or an 
Assistant Secretary of said Company, have been lodged 
with the Director General of Railroads. 

[seal.] W. G. McADOO, 

Director General of Railroads. 

\ THE LAKE ERIE AND WESTERN 

RAILROAD COMPANY, 

[seal.] By W. K. VANDERBILT, 

President. 

Attest: 

D. W. PARDEE, 

Secretary. 

I hereby certify that the foregoing is a true and correct 
copv. 

A. F. FENEHER, 

Office Manager. 

84 Exhibit 44 E”. 

Agreement and Articles of Consolidation. 

Made and Entered Into the 28th Day of December, 1922, 
bv and Between The New York, Chicago and St. Louis 
Railroad Company, The Chicago and State Line Rail- 
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road Company, The Lake Erie and Western Railroad 
Company, Fort Wayne, Cincinnati and Louisyille Rail¬ 
road Company, Toledo, St. Louis and Western Railroad 
Company, and Also by and Between the Respective 
Boards of Directors of Each of the Several Companies 
Above Named and the Board of Directors of Each of 
the Other of Said Companies for the Consolidation of 
Said Companies into One Corporation to be itnown as 
“The New York, Chicago and St. Louis Railroad Com¬ 
pany”. 

I 

Note.— This pamphlet contains printed copies! of signa¬ 
tures of officers and directors, of certificates of the secre¬ 
taries of the constituent companies, of certificates of the 
Secretaries of State or of the Secretary of the j Common¬ 
wealth, of the States of New York, Ohio, Indiana and Illi¬ 
nois, and the Commonwealth of Pennsylvania, of the Clerk 
of Erie County, New York, and of the recorders df the sev¬ 
eral counties of Illinois through which the companies’ lines 
extend. 

85 Agreement and articles of consolidation made and 
entered into this 28th day of December, 1922, by 
and between The New York, Chicago and St. Louis Rail¬ 
road Company, The Chicago and State Line Railroad Com¬ 
pany, The Lake Erie and Western Railroad Company, 
Fort Wayne, Cincinnati and Louisville Railroad Company, 
and Toledo, St. Louis and Western Railroad Company, 
and also by and between the respective boards of directors 
of each of the several companies above named and the 
board of directors of each of the other of said companies, 
all of which said companies are hereinafter collectively re¬ 
ferred to as the constituent companies, for the consolida¬ 
tion of said companies into one corporation, to be known 
as “The New York, Chicago and St. Louis Railfoad Com¬ 
pany”, hereinafter more conveniently called tlje consoli¬ 
dated corporation. 

Whereas: 

The New York, Chicago and St. Louis Railroad Com¬ 
pany (meaning thereby one of the constituent companies) 
is a consolidated railroad corporation now organized and 
existing under the laws of the States of Indiana, New 
York, Ohio and Pennsylvania, by virtue of a certain con¬ 
solidation agreement heretofore duly and lawfully made, 
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having power to maintain and operate a railroad from the 
City of Buffalo, in the State of New York, through the 
States of Pennsylvania, Ohio and Indiana, to a point on 
the boundary line between the States of Indiana and Illi¬ 
nois, all of which railroad is now constructed and is in the 
possession of and is owned and operated by the said con¬ 
stituent company, The New York, Chicago and St. Louis 
Railroad Company. The said constituent company, The 
New York, Chicago and St. Louis Railroad Company, is 
authorized to do business in the State of Illinois and under 
this power leases and operates the line of The Chicago 
and State Line Railroad Company hereinafter described. 
The authorized capital stock of The New York, Chicago 
and St. Louis Railroad Company (meaning thereby one of 
the constituent companies) is Thirty Million Dollars ($30,- 
000,000.00) divided into Three Hundred Thousand (300,- 
000) shares of the par value of One Hundred Dollars 
($100) each, of which Fifty Thousand (50,000) shares, 
amounting to Five Million Dollars ($5,000,000.00) par 
value is first preferred stock, One Hundred and Ten Thou¬ 
sand (110,000) shares, amounting to Eleven Million Dol¬ 
lars ($11,000,000.00) par value is second preferred stock, 
and One Hundred and Forty Thousand (140,000) shares, 
amounting to Fourteen Million Dollars ($14,000,000.00) 
par value is common stock, all of which has been issued. 
In respect of the aforesaid issued stock, Forty-nine Thou¬ 
sand Nine Hundred and Seventy-nine (49,979) shares of 
the first preferred stock, One Hundred and Nine 
86 Thousand Nine Hundred and Ninety-eight (109,998) 
shares of the second preferred stock, and One Hun¬ 
dred and Thirtv-nine Thousand Eight Hundred and Ninctv- 
six (139,896) shares of the common stock are actually out¬ 
standing, and Twenty-one (21) shares of the first pre¬ 
ferred stock, Two (2) shares of the second preferred stock, 
and One Hundred and Four (104) shares of the common 
stock have been issued but are held in the treasury of said 
company.' The number of its directors is fifteen. 

The Chicago and State Line Railroad Company is a rail¬ 
road corporation organized and existing under and by 
virtue of : the laws of the State of Illinois, and owning a 
line of railroad which extends from a point on the boundary 
line between the States of Indiana and Illinois to and into 
the City of Chicago, in the State of Illinois. Its authorized 
capital stock is One Million Five Hundred Thousand Dol- 
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lars ($1,500,000.00) divided into Fifteen Thousand (15,- 
000) shares of the par value of One Hundred Dollars 
($100) each, of which Two Thousand Five Hundred (2,500) 
shares is first preferred stock, Five Thousand Five Hun¬ 
dred (5,500) shares is second preferred stock, 4nd Seven 
Thousand (7,000) shares is common stock. All of the 
aforesaid stock, first preferred, second preferred and com¬ 
mon, has been issued and is actually outstanding and is 
owned by The New York, Chicago and St. Loui^ Railroad 
Company (meaning thereby one of the constituent com¬ 
panies). The railroad owned by The Chicago knd State 
Line Railroad Company is leased to The New 1"ork, Chi¬ 
cago and St. Louis Railroad Company (meaning thereby 
one of the constituent companies), by lease dated Septem¬ 
ber 1, 1887, for the term of the corporate existence of the 
lessor company, at a rental of One Hundred Dollars 
($100.00) per annum, and all administration expenses. The 
number of directors of The Chicago and State Line Rail¬ 
road Company is nine. 

The Lake Erie and Western Railroad Compan^ is a rail¬ 
road corporation organized and existing under and by 
virtue of the laws of the State of Illinois, and is the owner 
of a line of railroad from Sandusky, in the State of Ohio, 
through the State of Indiana, to Peoria, in the State of 
Illinois, and also a line of railroad from Michigan City to 
Indianapolis, in the State of Indiana, all of which railroad 
is now constructed, and is operated, managed and con¬ 
trolled by The New York, Chicago and St. Louiip Railroad 
Company (meaning thereby one of the constituent com¬ 
panies), by virtue of an agreement dated July 5, 1922, 
authorized by the Interstate Commerce Comrtiission in 
Finance Docket No. 2471, pursuant to the provisions of 
paragraph (2) of section 5 of the Interstate 
Act. The authorized capital stock of said The 
and Western Railroad Company is Fif 
87 Dollars ($50,000,000.00) divided into Five 

Thousand (500,000) shares of the par value of One 
Hundred Dollars ($100) each, of which Two Hundred and 
Fifty Thousand (250,000) shares, amounting tb Twenty- 
five Million Dollars ($25,000,000.00) par value is preferred 
stock, and Two Hundred and Fifty Thousand (250,000) 
shares, amounting to Twenty-five Million Dollars ($25,- 
000,000.00) par value is common stock. Of each iof the two 
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aforesaid classes of stock, One Hundred and Eighteen 
Thousand Four Hundred (118,400) shares have been 
issued and are actually outstanding, and One Hundred and 
Thirty-one Thousand Six Hundred (131,600) shares are 
unissued. The number of directors of The Lake Erie and 
Western Railroad Company is nine. 

Fort Wayne, Cincinnati and Louisville Railroad Com¬ 
pany is a 1 railroad corporation organized and existing 
under and bv virtue of the laws of the State of Indiana, 
owning a line of railroad from Fort Wayne to Conners- 
ville, and also a line of railroad from New Castle to Rusli- 
ville, all in said state. Its authorized capital stock is Four 
Million Dollars ($4,000,000.00), divided into Forty Thou¬ 
sand (40,000) shares of the par value of One Hundred 
Dollars ($100) each, of which Thirty-seven Thousand Eight 
Hundred and Seventy-nine (37,879) shares have been 
issued, and Two Thousand One Hundred and Twenty-one 
(2,121) shares are unissued. All of the aforesaid issued 
stock of said company is actually outstanding and is owned 
by The Lake Erie and Western Railroad Company, and 
the railroad owned by Fort Wayne, Cincinnati and Louis¬ 
ville Railroad Company is now operated, managed and con¬ 
trolled by The New York, Chicago and St. Louis Railroad 
Company (meaning thereby one of the constituent com¬ 
panies) under the aforesaid agreement dated July 5, 1922, 
authorized by the Interstate Commerce Commission as 
aforesaid. The number of Directors of the said Fort 
Wayne, Cincinnati and Louisville Railroad Company is 
nine. 

Toledo, St. Louis and Western Railroad Company is a 
railroad corporation organized and existing under and by 
virtue of the laws of the State of Indiana,, and is now in 
the hands of a receiver appointed on October 22, 1914, by 
the District Court of the United States for the Northern 
District of Ohio, Western Division, in the case of Horatio 
C. Creith vs. Toledo, St. Louis and Western Railroad Com¬ 
pany, who is operating its line of railroad from Toledo, 
in the State of Ohio, through the States of Indiana and 
Illinois, to East St. Louis, in the State of Illinois. Said 
company’s authorized capital stock is Twenty Million Dol¬ 
lars ($20,000,000.00), divided into Two Hundred Thousand 
(200,000) shares of the par value of One Hundred Dollars 
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($100) each, of which One Hundred Thousand (100,- 
88 000) shares amounting to Ten Million Dollars ($10,- 

000,000.00) par value is preferred stock, ^nd One 
Hundred Thousand (100,000) shares, amounting to Ten 
Million Dollars ($10,000,000.00) par value is common stock. 
Ninety-nine Thousand Five Hundred and Seventy-three 
and Forty One-hundredths (99,573 40/100) sharep of the 
preferred stock and Ninety-nine Thousand Nine hundred 
and Fifty-four and Thirty One-hundredths (99,554 30/100) 
shares of the common stock have been issued ^nd are 
actually outstanding, and Four Hundred and T\v|enty-six 
and Sixty One-hundredths (426 60/100) shares of jthe pre¬ 
ferred stock and Forty-five and Seventy One-liuijidredths 
(45 70/100) shares of the common stock have beei^ issued, 
but are held in the treasury of said company. The! number 
of directors of said company is eleven; 

Whereas, the said railroads of the constituent companies 
connect and form with each other continuous, but pot par¬ 
allel or competing, lines of railroad; and 

Whereas, the parties hereto propose to consolidate said 
companies into one corporation, and to vest in ancj to con¬ 
vey to such consolidated corporation the railroads,[proper¬ 
ties and franchises of the constituent companies, under and 
in pursuance of the provisions of the laws of the States ot‘ 
Illinois, Indiana, New York, Ohio and Pennsylvania; 

Now, therefore, this agreement witnesseth: 

That in consideration of the mutual agreements, cove¬ 
nants and provisions herein contained, the parties hereto 
do by these presents merge and consolidate the respective 
capital stocks, franchises, and properties of the aforesaid 
constituent companies into one corporation to be called 
and known as “The New York, Chicago and St. Louis 
Railroad Company”, which said consolidated corporation 
shall from henceforth have and possess all and singular 
the rights, franchises, powers, exemptions, immunities, 
privileges and capacities, which are or have been [granted 
to or conferred upon, or possessed or enjoyed by fhe said 
constituent companies. 

And this agreement further witnesseth, that the! parties 
hereto have agreed upon and by these presents do agree 
upon and prescribe the following as the terms and condi¬ 
tions of this agreement and articles of consolidation, which 
terms and conditions the parties hereto mutually promise 
and agree to observe, keep and perform, viz: 
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Article I. 

The name of the consolidated corporation shall be “The 
New York, Chicago and St. Louis Railroad Company”. 

89 Article II. 

The principal oilice of the consolidated corporation shall 
be located in the City of Cleveland, Ohio, but it may be re¬ 
moved bv order of the board of directors to anv location in 
any state in which said corporation is incorporated. 


Article III. 

The number of directors of the consolidated corporation 
shall be fifteen. 

Article IV. 

The names and places of residence of the fifteen directors 
of the consolidated corporation who shall manage its affairs 
for the first year or until others are chosen in their places, 
are as follows: 


O. P. Van Sweringcn, 17400 South Park Boulevard, 
Shaker Heights, Ohio. 

M. J. Van Sweringcn, 17400 South Park Boulevard, 
Shaker Heights, Ohio. 

J. J. Bernet, 12349 Cedar Road, Cleveland Heights, Ohio. 

Walter L. Ross, Apartment No. 8, The Williston Apart¬ 
ments, Toledo, Ohio. 

C. E. Denney, 13732 Euclid Avenue, East Cleveland, Ohio. 
W. A. Colston, Cleveland Hotel, Superior Avenue and 

Public Square, Cleveland, Ohio. 

J. R. Nutt. 2285 Coventry Road, Cleveland Heights, Ohio. 
C. L. Bradley, 2301 Coventry Road, Cleveland Heights, 
Ohio. 

Otto Miller, 2700 Eaton Road, Shaker Heights, Ohio 
John Sherwin, Waite Hill, Willoughby, Ohio. 

F. H. Ginn, 1909 East 71st Street, Cleveland, Ohio. 

F. E. Myers, 726 Center Street, Ashland, Ohio. 

J. A. House, 9701 Lamont Avenue, Cleveland, Ohio. 
Ralph VanVecliten, 2344 Lincoln Park West, Chicago, 
Illinois. 

George S. Ross, 522 Nottingham Terrace, Toledo, Ohio. 
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The officers of said consolidated corporation shall be a 
Chairman of the Board, a President, as many Vi<}e Presi¬ 
dents as the board of directors may appoint, a Secretary, a 
Treasurer, and such other officers as may, from time to 
time, be provided for by the by-laws or regulations or ap¬ 
pointed by the board of directors. The same person may 
be Secretary and Treasurer. 

The names and places of residence of the principal officers 
for the first year or until others are appointed jin their 
places are as follows: 

Chairman of the Board, 0. P. Van Sweringen, 17400 
South Park Boulevard, Shaker Heights, Ohio. 

President, J. J. Bernet, 12349 Cedar Road, Cleveland 
Heights, Ohio. 

Senior Vice President, Walter L. Ross, Apartment No. 
8, The Williston Apartments, Toledo, Ohio. 

Vice President, M. J. VanSweringen, 17400 South Park 
Boulevard, Shaker Heights, Ohio. 

Vice President, J. R. Nutt, 2285 Coventry Road, Cleve¬ 
land Heights, Ohio. 

Vice President, C. L. Bradley, 2301 Coventry Road, 
Cleveland Heights, Ohio. 

Vice President, Otto Miller, 2700 Eaton Road[ Shaker 
Heights, Ohio. ! 

Vice President, John Shenvin, Waite Hill, Wijloughbv, 
Ohio. 

Vice President, C. E. Denney, 13732 Euclid Avenue, East 
Cleveland, Ohio. 

Vice President, W. A. Colston, Cleveland Hotel, Superior 
Avenue and Public Square, Cleveland, Ohio. 

Secretary, George S. Ross, 522 Nottingham Terrace, 
Toledo, Ohio. 

Treasurer, L. B. Williams, 12546 Cedar Road, Cleveland 
Heights, Ohio. 

The several departmental officers of the constituent com¬ 
panies shall be continued, subject to the provisions of the 
by-laws or regulations as departmental officers of the con¬ 
solidated corporation, with such changes in titles and duties 
as their officers superior in rank or the board of jdirectors 
may determine. 
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91 Article VI. 

The board of directors shall have complete control of 
the affairs of said consolidated corporation, and shall have 
power to adopt and amend by-laws for its government, to 
fill vacancies occurring in the board from any cause, to 
appoint an executive committee, and insofar as may be 
permitted by law, to vest said committee with such powers 
as they may determine, and to appoint such officers as in 
their judgment they may deem necessary. The board of 
directors may also call special meetings of the stockholders 
at any time. A majority of the board of directors shall 
constitute a quorum. Until new by-laws arc adopted by 
the board of directors, the by-laws of The New York, Chi¬ 
cago and St. Louis Railroad Company (meaning thereby 
one of the constituent companies) shall be the by-laws of 
the consolidated corporation. 

Article VII. 

There shall be an annual meeting of the stockholders of 
said consolidated corporation held on the first Wednesday 
in May of each year, at its principal office, at which di¬ 
rectors of said consolidated corporation for the ensuing 
year shall be elected by a majority vote of the common 
stock voted in person or by proxy; but the date of such 
annual meeting may be changed by the by-laws. The di¬ 
rectors so elected shall continue in office until others are 
chosen and qualify. 

The Chairman of the Board and the President shall be 
chosen by ballot of the directors, and Vice Presidents, a 
Secretary and a Treasurer shall be appointed by the board 
at the first or any subsequent meeting of the board after 
the annual election; and vacancies in office shall be filled 
by the board. The directors of said consolidated corpo¬ 
ration from time to time may appoint such other officers as 
they may deem necessary, who shall hold their respective 
offices during the pleasure of the board. 

Article VIII. 

The amount of the capital stock of the consolidated cor¬ 
poration shall be One Hundred and Five Million Five Hun¬ 
dred Thousand Dollars ($105,500,000.00), divided into One 
Million and Fifty-five Thousand (1,055,000) shares of the 
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par value of One Hundred Dollars ($100) each, £>f which 
Four Hundred and Fifty-eight Thousand Eight Hundred 
(458,800) shares, amounting* to Forty-five Million Eight 
Hundred and Eighty Thousand Dollars ($45,880,000.00) 
par value, shall be cumulative preferred stock, and Five 
Hundred and Ninety-six Thousand Two Hundred (596,- 
200) shares, amounting to Fifty-nine Million Six [Hundred 
and Twenty Thousand Dollars ($59,620,000.00) par value, 
shall be common stock. 

92 Seven Hundred and Eighty-nine Thousand Six 
Hundred and Seventy-nine (789,679) shared of said 
capital stock, consisting of Three Hundred and Twenty- 
seven Thousand Two Hundred (327,200) shareb of the 
cumulative preferred stock, 1 ‘Series A,” with iSix per 
centum (6%) per annum cumulative preferred dividends, 
and Four Hundred and Sixty-two Thousand Fcjur Hun¬ 
dred and Seventy-nine (462,479) shares of the j common 
stock, after the said consolidation shall have become effec¬ 
tive, shall be immediately issued in exchange for the issued 
capital stock of said constituent companies on thp several 
bases hereinafter set forth in Article IX of this agreement. 

The remainder of said One Million and Fifty-fijve Thou¬ 
sand (1,055,000) shares of capital stock, namely, Two Hun¬ 
dred and Sixty-five Thousand Three Hundred and Twenty- 
one (265,321) shares, consisting of One Hundred and 
Thirty-one Thousand Six Hundred (131,600) spares of 
cumulative preferred stock, and One Hundred an<fl Thirty- 
three Thousand Seven Hundred and Twenty-one (133,721) 
shares of common stock, may be issued from time to time 
when authorized by the board of directors of the consoli¬ 
dated corporation, but the stockholders of the consolidated 
corporation shall have no prior or preemptive right to 
subscribe for such stock when issued and said cumulative 
preferred stock may be issued in such series within the 
limits hereinafter provided as may appear proper to the 
board of directors. 

Article IX. 

The manner of converting the capital stock of each of 
the constituent companies into stock of the consolidated 
corporation, and the distribution of said Seven Hundred 
and Eighty-nine Thousand Six Hundred and Seventy-nine 
(789,679) shares of the capital stock of said consolidated 


94 THE X. Y., CHICAGO & ST. LOUIS EAILP/d CO. VS. 

corporation, so to be immediately issued in exchange for 
issued capital stock of said constituent companies shall be 
as in this Article IX provided: 

(a) The Seven Hundred and Eighty-nine Thousand Six 
Hundred and Seventy-nine (789,679) shares of issued cap¬ 
ital stock of the constituent companies, upon their proper 
transfer and delivery to said consolidated corporation, 
shall be converted into Seven Hundred and Eighty-nine 
Thousand Six Hundred and Seventy-nine (789,679) shares 
of the capital stock of the consolidated corporation upon 
the terms and conditions in this Article IX provided. 

(b) The holders of the Two Hundred and Ninety-nine 
Thousand Eight Hundred and Seventy-three (29*9,873) 
actually outstanding shares of capital stock of The New 

York, Chicago and St. Louis Railroad Company 
93 (meaning thereby one of the constituent companies), 

upon its proper transfer and delivery to said con¬ 
solidated corporation, shall be entitled to Two Hundred 
and Ninety-nine Thousand Eight Hundred and Seventy- 
three (299,873) shares of the capital stock of the consoli¬ 
dated corporation, upon the following bases, provided, 
however, that the Fifteen Thousand (15,000) shares of the 
capital stock of the consolidated corporation be exchanged 
for Fifteen Thousand (15,000) shares of the capital stock 
of The Chicago and State Line Railroad Company as here ¬ 
inafter provided shall be contributed and turned over to 
the said consolidated corporation as fully paid-up treasury 
stock: 

Each of the Forty-nine Thousand Nine Hundred and 
Seventy-nine (49,979) actually outstanding shares of the 
first preferred stock of The New York, Chicago and St. 
Louis Railroad Company (meaning thereby one of the con¬ 
stituent companies), upon its proper transfer and delivery 
to said consolidated corporation, shall be exchangeable for 
and convertible into One (1) share of the cumulative pre¬ 
ferred stock, “Series A,” of said consolidated corporation; 

Each of the One Hundred and Nine Thousand Nine Hun¬ 
dred and Ninety-eight (109,998) actually outstanding 
shares of the second preferred stock of The New York, 
Chicago and St. Louis Railroad Company (meaning 
thereby one of the constituent companies), upon its proper 
transfer and delivery to said consolidated corporation, 
shall be exchangeable for and convertible into One (1) 
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share of the cumulative preferred stock, “Series A,” of 
said consolidated corporation; 

Each of the One Hundred and Thirty-nine Thousand 
Eight Hundred and Ninety-six (139,896) actually Outstand¬ 
ing shares of the common stock of The New Yorkj Chicago 
and St. Louis Railroad Company (meaning thereby one of 
the constituent companies), upon its proper transfer and 
delivery to said consolidated corporation, shall be ex¬ 
changeable for and convertible into One (1) shalre of the 
common stock of said consolidated corporation. 

(c) The Shares of stock of The New York, Chicago and 
St. Louis Railroad Company (meaning thereby one of the 
constituent companies), which have been issued but are 
held in the treasury of said company, namely, One! Hundred 
and Twenty-seven (127) shares, consisting of Twenty-one 
(21) shares of the first preferred stock, Two (2) shares 
of the second preferred stock, and One Hundred £md Four 
(104) shares of the common stock, shall be converted into 
One Hundred and Twenty-seven (127) shares of stock of 
the consolidated corporation, upon the same bases respec¬ 
tively as are provided in paragraph (b) of this i^rticle IX 
for the conversion of the actually outstanding (shares of 
first preferred, second preferred, and common! stock of 

said constituent company. When so converted, said 
94 One Hundred and Twenty-seven (127) Shares of 

stock of the consolidated corporation shall be con¬ 
tributed and turned over to and held in the treasury of the 
consolidated corporation upon the same uses, trusts and 
conditions, if any, as said amounts of stock are now held 
by said constituent company, and such shares thereof as 
are not held in trust may be sold or exchanged from time 
to time for such amounts and upon such terms as the board 
of directors may deem to be to the consolidated corpora¬ 
tion’s best interests. 

(d) The outstanding capital stock of The Chicago and 
State Line Railroad Company, owned by The New York, 
Chicago and St. Louis Railroad Company (meaning thereby 
one of the constituent companies), namely, Fifteen Thou¬ 
sand (15,000) shares, consisting of Two Thousand Five 
Hundred (2,500) shares of first preferred stock, Five Thou¬ 
sand Five Hundred (5,500) shares of second preferred 
stock, and Seven Thousand (7,000) shares ofj common 
stock, and being the entire capital stock of The Chicago and 
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State Line Railroad Company, shall be converted (pre¬ 
ferred stock into cumulative preferred stock, “Series A,” 
and common stock into common stock) into Fifteen Thou¬ 
sand (15,000) shares of capital stock of the consolidated 
corporation, consisting of Eight Thousand (8,000) shares 
of cumulative preferred stock, “Series A,” and Seven 
Thousand (7,000) shares of common stock of the consoli¬ 
dated corporation, which shall be contributed and turned 
over to the consolidated corporation as fully paid-up treas¬ 
ury stock to be sold or held upon the same uses, trusts and 
conditions, if any, as the capital stock of The Chicago and 
State Line Railroad Company is now held by The New 
York, Chicago and St. Louis Railroad Company (meaning 
thereby one of the constituent companies). Any of such 
treasury stock so contributed and turned over as is not 
held in trust may be sold or exchanged from time to time 
for such amounts and upon such terms as the board of 
directors of the consolidated corporation shall deem to be 
to the consolidated corporation’s best interests. 

(e) The Two Hundred and Thirty-six Thousand Eight 
Hundred (236,800) issued and outstanding shares of cap¬ 
ital stock of The Lake Erie and Western Railroad Com¬ 
pany, upon the proper transfer and delivery thereof to 
said consolidated corporation, shall be converted into Two 
Hundred and Thirty-six Thousand Eight Hundred (236,- 
800) shares of capital stock of the consolidated corpora¬ 
tion, of which Seventv-six Thousand Nine Hundred and 
Sixty (76,960) shares shall be contributed by the share¬ 
holders to said consolidated corporation as fully paid-up 
treasury stock, which may be sold or exchanged from time 
to time for such amounts and upon such terms as the board 
of directors may deem to be to the consolidated cor- 
95 poration’s best interests, and One Hundred and 
Fifty-nine Thousand Eight Hundred and Forty 
(159,840) shares shall be retained by the shareholders 
upon the following bases and conditions, provided, however, 
that the Thirty-seven Thousand Eight Hundred and Sev¬ 
enty-nine (37,879) shares of the capital stock of the con¬ 
solidated corporation to be exchanged for Thirty-seven 
Thousand Eight Hundred and Seventy-nine (37,879) shares 
of the capital stock of Fort Wayne, Cincinnati and Louis¬ 
ville Railroad Company as hereinafter provided shall be 
contributed and turned over to the said consolidated cor¬ 
poration as fully paid-up treasury stock: 
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The conversion of the One Hundred and Eighteen Thou¬ 
sand Four Hundred (118,400) outstanding shares of the 
preferred stock of The Lake Erie and Western Railroad 
Company, shall be one-lialf into cumulative preferred stock, 
“Series A,” and one-half into common stock oi the con¬ 
solidated corporation and each of the One Huiidred and 
Eighteen Thousand Four Hundred (118,400) outstanding 
shares of the preferred stock of The Lake Erie <^nd West¬ 
ern Railroad Company, upon its proper transfejr and de¬ 
livery to said consolidated corporation, shall be [exchange¬ 
able for Fifty One-hundredths (50/100) of One (1) share 
of the cumulative preferred stock, “Series A,” and Fifty 
One-hundredths (50/100) of One (1) share of th ( b common 
stock of said consolidated corporation, of which tjhere shall 
be retained by the shareholder Fifty One-hundredths 
(50/100) of One (1) share of the cumulative [preferred 
stock, “Series A,” and Forty One-Hundredths (^0/100) of 
One (1) share of the common stock, provided, however, that 
for each share of preferred stock of the constituent com¬ 
pany so exchanged there shall be contributed by [the share¬ 
holder to the consolidated corporation as fullv paid-up 
treasury stock One-tenth (1/10) of One (1) sh^re of the 
common stock of said consolidated corporation fc 

Each of the One Hundred and Eighteen Thousand Four 
Hundred (118,400) outstanding shares of the coifimon stock 
of The Lake Erie and Western Railroad Company, upon 
its proper transfer and delivery to said consolidated cor¬ 
poration, shall be exchangeable for One (1) shpre of the 
common stock of the consolidated corporation, 1 of which 
Forty-five One-hundredths (45/100) of One (1) share shall 
be retained by the shareholder, provided, however, that 
for each share of common stock of the constituent company 
so exchanged there shall be contributed by the shareholder 
to the consolidated corporation as fully paid-ujp treasury 
stock, Fifty-five One-hundredths (55/100) of One (1) share 
of the common stock of the said consolidated corporation. 

(f) The outstanding capital stock of Fort ^ayne, Cin¬ 
cinnati and Louisville Railroad Company, ownpd by The 
Lake Erie and Western Railroad Company, namely, 
96 Thirtv-seven Thousand Eight Hundred! and Sev- 
entv-nine (37,879) shares, being all of the outstand- 
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ing stock of Fort Wayne, Cincinnati and Louisville Rail¬ 
road Company, shall be converted into Thirty-seven Thou¬ 
sand Eight Hundred and Seventy-nine (37,879) shares of 
common stock of the consolidated corporation, which shall 
be contributed and turned over to the consolidated cor¬ 
poration as fully paid-up treasury stock which may be sold 
or exchanged from time to time for such amounts and upon 

such terms as the board of directors mav deem to be to the 

%> 

consolidated corporation’s best interests. 

(g) The One Hundred and Ninety-nine Thousand Five 
Hundred and Twenty-seven and Seventy One-hundredths 
(199,527 70/100) issued and actually outstanding shares 
of capital stock of Toledo, St. Louis and Western Railroad 
Company, upon proper transfer and delivery thereof to 
said consolidated corporation, shall be converted into One 
Hundred and Ninety-nine Thousand Five Hundred and 
Twenty-seven and Seventy One-hundredths (199,527 
70/100) shares of capital stock of the consolidated corpora¬ 
tion, of which Fifty-four Thousand Eight Hundred and 
Forty-one and Fifty-five One-hundredths (54,841 55/100) 
shares shall be contributed by the shareholders to said con¬ 
solidated corporation as fully paid-up treasury stock, which 
may be sold or exchanged from time to time for such 
amounts and upon such terms as the board of directors 
may deem to be to the consolidated corporation’s best in¬ 
terests, and One Hundred and Forty-four Thousand Six 
Hundred and Eighty-six and Fifteen One-hundredths (144,- 
686 15/100) shares shall be retained by the shareholders 
upon the following bases and conditions: 

Each of the Ninety-nine Thousand Five Hundred and 
Seventy-three and Forty One-hundredths (99,573 40/100) 
actually outstanding shares of the preferred stock of 
Toledo, St. Louis and Western Railroad Company, upon 
its proper transfer and delivery to said consolidated cor¬ 
poration, shall be exchangeable for One (1) share of the 
cumulative preferred stock, ‘‘Series A,” of said consoli¬ 
dated corporation, of which Sixty-five One-hundredths 
(65/100) of One (1) share shall be retained by the share¬ 
holder, provided, however, that for each of the shares of 
the preferred stock of said constituent company so ex¬ 
changed there shall be contributed by the shareholder to 
the consolidated corporation, as fully paid-up treasury 
stock, Thirty-five One-hundredths (35/100) of One (1) 
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share of the cumulative preferred stock, ‘‘Series A,” of 
said consolidated corporation; 

Each of the Ninety-nine Thousand Nine Hundred and 
Fifty-four and Thirty One-hundredths (99,954 3^/100) ac¬ 
tually outstanding shares of the common! stock of 
97 Toledo, St. Louis and Western Kailroad Company, 
upon its proper transfer and delivery to saiid consoli¬ 
dated corporation, shall be exchangeable for One j(l) share 
of the common stock of said consolidated corporation, of 
which Eighty One-hundredths (80/100) of One (l) share 
shall be retained by the shareholder, provided, however, 
that for each share of the common stock of said constituent 
company so exchanged there shall be contributed by the 
shareholder to the consolidated corporation as fjilly paid- 
up treasury stock, Twenty One-hundredths (20/100) of 
One (1) share of the common stock of said consolidated 
corporation. 

(h) The shares of capital stock of Toledo, St. Louis and 
Western Railroad Company which have been issued but 
are held in the treasury of said company, nambly, Four 
Hundred and Seventy-two and Thirty One-hundredths 
(472 30/100) shares, consisting of Four Hundred and 
Twenty-six and Sixty One-liundredths (426 60/100) shares 
of preferred stock and Forty-five and Seventy | One-hun¬ 
dredths (45 70/100) shares of common stock, shall be con¬ 
verted into Four Hundred and Seventy-two and Thirty 
One-hundredths (472 30/100) shares of stock of the con¬ 
solidated corporation, of which One Hundred and Fifty- 
eight and Forty-five One-hundredths (158 45/100) shares, 
consisting of One Hundred and Forty-nine and Thirty-one 
One-hundredths (149 31/100) shares of cumulative pre¬ 
ferred stock, “Series A,” and Nine and Fourteen One- 
hundredths (9 14/100) shares of common stock* shall be 
contributed and turned over to said consolidated corpora¬ 
tion as fully paid-up treasury stock, and Three Hundred 
and Thirteen and Eighty-five One-hundredths (313 85/100) 
shares, consisting of Two Hundred and Seventy-^even and 
Twenty-nine One-hundredths (277 29/100) shared of cumu¬ 
lative preferred stock, “Series A,” and Thirty-six and 
Fifty-six One-hundredths (36 56/100) shares of common 
stock shall be held in the treasury of said consolidated cor¬ 
poration upon the same uses, trusts, and conditions, if any, 
as said amounts of stock are now held by said constituent 
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company. Any of such treasury stock so contributed, 
turned over or held as is not held in trust, may be sold or 
exchanged from time to time for such amounts and upon 
such terms as the board of directors mav deem to be to the 
consolidated corporation’s best interests. 

(i) Should any stockholder be entitled to retain a frac¬ 
tion of a share of stock of the consolidated corporation, a 
certificate of ownership thereof shall be issued to him. 
Such certificate shall provide that when certificates for 
fractions of shares of stock equal to one or more whole 
shares shall be presented and surrendered to said consoli¬ 
dated corporation, a certificate for a full share or shares of 
stock, eqiial in amount to the aggregate of such fractions 

of shares, shall be issued in place thereof; but frac- 

98 tions of shares shall not be entitled to anv interest 

* 

or dividend, nor shall any holder thereof be entitled 
to vote thereon at any meeting of the stockholders. 

(j) After the consolidation shall have become effective, 
there shall be no further issue or transfer of certificates of 
stock of the constituent companies, and from time to time 
after the consolidation shall have become effective as such 
certificates are presented to the consolidated corporation 
thev shall be cancelled and certificates of stock of the con- 
solidated corporation shall be issued on the several bases 
and conditions above set forth in exchange therefor. After 
the consolidation shall have become effective, the shares 
of stock of the constituent companies shall not be entitled 
to any interest or dividend, nor shall any holder thereof 
be entitled to vote thereon at any meeting of stockholders 
until conversion into and distribution of shares of stock 
of the consolidated corporation in respect thereof as here¬ 
inabove provided. 

Article X. 

All of the cumulative preferred stock of the consolidated 
corporation shall constitute one class of stock which shall 
be preferred both as to dividends and as to assets as in this 
Article X provided. This class of stock may be issued in 
one or more series from time to time, all series in the class 
being of 1 equal rank but differing as to terms in the respects 
hereinafter stated as the board of directors shall determine. 

The cumulative preferred stock of the consolidated cor¬ 
poration, amounting to Three Hundred and Twenty-seven 
Thousand Two Hundred (327,200) shares of the total par 
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value of Thirty-two Million Seven Hundred and Twenty 
Thousand Dollars ($32,720,000) to be issued immediately 
after the consolidation shall have become effective shall be 
issued in “Series A.” The remainder of the cumulative 
preferred stock initially authorized, namely, One Hundred 
and Thirty-one Thousand Six Hundred (131,600) shares 
of the total par value of Thirteen Million One jHundred 
and Sixty Thousand Dollars ($13,160,000), and anjv further 
amounts of cumulative preferred stock which mav be here¬ 
after authorized, mav be issued in “Series A” or in anv 
other series in the discretion of the board of directors. 

The holders of the cumulative preferred stocky “ Series 
A,” of the consolidated corporation shall be entitled to re¬ 
ceive from income or surplus of the consolidated corpora¬ 
tion, when and as declared by the board of directors, divi¬ 
dends at the rate of Six per centum (6%) per anhum pay¬ 
able in preference and priority to any payment of j any divi¬ 
dend on the common stock, the same to be payable quar¬ 
terly on dates to be fixed by the board of directors. Such 
dividends shall be cumulative, so that if in guy quar- 
99 terly dividend period dividends at the rafe of Six 
per centum (6% ) per annum shall not have been paid 
upon or set apart for the cumulative preferred stock, “Se¬ 
ries A,” the deficiency shall be fully paid or set apart for 
payment before any dividends shall be paid up^n or set 
apart for the common stock. After three years I from the 
date of issue the outstanding 1 cumulative preferred stock, 
“Scries A, 7 ’ may be redeemed in whole, or froth time to 
time in amounts of not less than One Million Dollars 
($1,000,000) par value, on any quarterly dividend payment 
date, at the option of the board of directors, upoji not less 
than sixtv nor more than ninety davs’ notice to the holders 
of record of said cumulative preferred stock, “Series A,” 
given by mail and by publication in such manner as may 
be prescribed by the by-laws of the consolidated corpora¬ 
tion or by resolution of the board of directors^ by pay¬ 
ment in cash for each share of stock so to be redeemed of 
One Hundred and Ten per centum (110%) of the par 
amount thereof and in addition thereto all dividends ac¬ 
cumulated and unpaid thereon. If less than all of the out¬ 
standing shares of said cumulative preferred stock, “Series 
A,” are to be redeemed, such redemption may be made pro 
rata, or the shares to be redeemed mav be selected bv lot, 
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in either case in such manner as may be prescribed by reso¬ 
lution of the board of directors. 

In the event of the involuntary liquidation or dissolution 
of the consolidated corporation or involuntary sale and 
winding up of its properties, the holders of the outstanding 
cumulative preferred stock, ‘‘Series A,” shall be entitled 
to receive out of the assets of the consolidated corporation, 
whether capital or surplus, the par value of their respec¬ 
tive shares and an amount which shall be equal to the divi¬ 
dends accumulated and unpaid thereon, before any pay¬ 
ment shall be made to the holders of the common stock, but 
shall not participate further in the distribution of said 
assets. But in the event of the voluntary liquidation or 
dissolution of the consolidated corporation or voluntary 
sale and winding up of its properties, the holders of the 
cumulative preferred stock, “Series A,” shall be entitled 
to receive out of the assets of the corporation, whether 
capital or surplus, One Hundred and Ten per centum 
(110%) of the par value of their respective shares and an 
amount which will be equal to the dividends accumulated 
and unpaid thereon, before any payment shall be made to 
the holders of the common stock, but shall not participate 

further in the distribution of said assets. 

, » 

The holders of the cumulative preferred stock of the 
consolidated corporation of series other than “Series A” 
shall be entitled to receive, when and as declared bv the 
board of directors, dividends at such rate or rates 
100 not exceeding Eight per centum (8%) pm* annum 
as shall be determined by the board of directors upon 
the creation of each series payable in preference and prior¬ 
ity to any payment of any dividend on the common stock, 
the sam<j to be payable quarterly on dates to be fixed by the 
board of directors. Such dividends shall be cumulative, 
so that if in any quarterly dividend period dividends at the 
rate determined by the board of directors upon the creation 
of the respective series shall not have been paid upon or set 
apart for the series respectively, the deficiency shall be 
fully paid or set apart for payment before any dividends 
shall be paid or set apart for the common stock. After 
three years from the date of issue the outstanding cumula¬ 
tive preferred stock of any series other than “Series A” 
mav be redeemed in whole, or from time to time in amounts 
of not less than One Million Dollars ($1,000,000) par value, 
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on any quarterly dividend payment date, at the [option of 
the board of directors, upon not less than sixty nor more 
than ninety days’ notice ot the holders of record of said 
cumulative preferred stock of the series to be redeemed, 
given by mail and by publication in such manner as may 
be prescribed by the by-laws of the consolidated corpora¬ 
tion or by resolution of its board of directors, b^ payment 
in cash for each share of stock so to be redeemed of an 

amount to be fixed by the board of directors at the time of 

•/ 

issuing or authorizing the series, which amount shall not 
exceed One Hundred and Fifteen per centum (,115%) of 
the par amount thereof and in addition thereto all divi¬ 
dends accumulated and unpaid thereon. If less than all 
of the outstanding shares of any series of said Cumulative 
preferred stock are to be redeemed, such redemption may 
be made pro rata, or the shares to be redeemed may be 
selected by lot, in either case in such manner is may be 
prescribed by resolution of the board of directors. 

In the event of the involuntary liquidation Pr dissolu¬ 
tion of the consolidated corporation or involuntary sale 
and winding up of its properties, the holders pf the out¬ 
standing cumulative preferred stock of any series other 
than “Series A” shall be entitled to receive put of the 
assets of the corporation, whether capital or surplus, the 
par value of their respective shares and an amount which 
shall be equal to the dividends accumulated afnd unpaid 
thereon, before any payment shall be made to tbe holders 
of the common stock, but shall not participate [further in 
the distribution of said assets. But in the event of the 
voluntary liquidation or dissolution of the cpnsolidated 
corporation or voluntary sale and winding up pf its prop¬ 
erties, the holders of the cumulative preferred stock of 
series other than “Series A” shall be entitled! to receive 
out of the assets of the corporation, whether capital or 
surplus, the redemption price thereof determined in 
101 the manner above prescribed, including alf dividends 
accumulated and unpaid, before any payment shall 
be made to the holders of the common stock, blit shall not 
participate further in the distribution of said assets. 

If at any time cumulative preferred stock of more than 
one series is outstanding, any dividends paid on the cumu¬ 
lative preferred stock in an amount less than the full amount 
payable on all cumulative preferred stock of all, 1 series out¬ 
standing shall be divided between the outstanding series 

i 

i 

i 


i 
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of the cumula- preferred stock in proportion to the aggre¬ 
gate sums which would be distributable to the cumulative 
preferred stock of each series if full dividtnds were de¬ 
clared and paid thereon, and if in the event of the liquida¬ 
tion or dissolution of the consolidated corporation or sale 
and winding up of its properties there shall be outstanding 
cumulative preferred stock of more than one series and of 
different redemption values or bearing different rates of 
dividend, and the assets of the corporation should not be 
sufficient to pay the full demands of all of the cumulative 
preferred stock as hereinabove provided, the assets shall 
be distributed between the outstanding series of the cumu¬ 
lative preferred stock in proportion to the aggregate sums 
which would be distributable to the cumulative preferred 
stock of each series if full distribution were made. 

The holders of cumulative preferred stock of any series 
shall not be entitled to participate in any other or addi¬ 
tional profits, earnings or dividends than the preferred div¬ 
idends above provided and, except as hereinafter provided 
with respect, to creation of classes of stock having prefer¬ 
ence as to dividends or as to assets over the cumulative 
preferred stock, they shall have no voting powers whatso¬ 
ever, nor shall they be entitled to notice of anv meeting of 
stockholders of the consolidated corporation, unless the lim¬ 
itation of voting powers of preferred stock is expressly 
prohibited or restricted by law and then only to the extent 
expressly required by such express restriction or prohi¬ 
bition and only so long as such restrictive or prohibitory 
law or laws shall not have been repealed and shall continue 
to be in full force and effect; provided, however, that if 
and when four quarterly dividends upon the cumulative 
preferred stock shall be in arrears, or if and when the con¬ 
solidated corporation shall have allowed a continuous pe¬ 
riod of two years to elapse, during the course of which it 
shall at no time have fully paid up all amounts due to hold¬ 
ers of the cumulative preferred stock on accumulated or 
current dividends, then in either of such events the holders 
of such cumulative preferred stock shall be entitled to no¬ 
tice of any annual or special stockholders’ meetings called 
for the purpose of electing directors until payment of divi¬ 
dends on the cumulative preferred stock has been resumed 
and all unpaid dividends have been daid in full. 
102 Such notice is to be given in the same manner as 
is provided for giving similar notice to the holders 
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of common stock, and at such meetings the holder^ of such 
cumulative preferred stock shall be entitled to efect three 
of the directors for the next ensuing year by a majority 
vote of such cumulative preferred stock voted in person or 
by proxy at such meetings. Such right of the holders of 
the cumulative preferred stock to notice and t|o voting 
power shall cease in the event that the defaulted 
are paid. 

In the event of merger or consolidation of th4 consoli¬ 
dated corporation with any other corporation or corpora¬ 
tions the cumulative preferred stock of all series shall be 
exchangeable for stock of the new consolidated corporation 
or for stock of the corporation into which merger ifc effected 
at the ratios and upon the terms and condition^ agreed 
upon in the articles or agreement of merger or cjonsolida- 
tion, or shall be redeemable as provided by law bqt at not 
more than the redemption prices, including accumulated 
and unpaid dividends, provided or determined ^s above 
set forth. 

The common stock shall be subject to the prior rights of 
the holders of the cumulative preferred stock of ill series, 
as in this Article X declared. If after the declaration and 
payment in full of all dividends for all previous 
dividend periods and for the current quarterly 
period on all outstanding series of the cumulative preferred 
stock or if after such declaration a sum sufficient for the 
payment thereof shall have been set aside from the surplus 
or net profits of said corporation there shall reijnain any 
surplus or net profits of such period or periods or of any 
preceding period or periods, any or all such surplus or net 
profits of such period and of any and all preceding periods, 
including the surpluses of the constituent companies 
merged into the surplus of the consolidated coriporation, 
shall be applicable to dividends upon the common stock. 
And out of any such surplus or net profits the board of 
directors may in their discretion declare and pay dividends 
upon the common stock upon any of the dividend | payment 
dates fixed as aforesaid but not until after the dividends 
upon the cumulative preferred stock of all seriei for the 
current quarterly dividend period shall have been actually 
paid or provided for or set apart. 


quarterly 

dividend 


dividends 
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of the cumula- preferred stock in proportion to the aggre¬ 
gate sums which would be distributable to the cumulative 
preferred stock of each series if full dividtnds were de¬ 
clared and paid thereon, and if in the event of the liquida¬ 
tion or dissolution of the consolidated corporation or sale 
and winding up of its properties there shall be outstanding 
cumulative preferred stock of more than one series and of 
different redemption values or bearing different rates of 
dividend, and the assets of the corporation should not be 
sufficient to pay the full demands of all of the cumulative 
preferred stock as hereinabove provided, the assets shall 
be distributed between the outstanding series of the cumu¬ 
lative preferred stock in proportion to the aggregate sums 
which would be distributable to the cumulative preferred 
stock of each series if full distribution were made. 

The holders of cumulative preferred stock of any series 
shall not be entitled to participate in any other or addi¬ 
tional profits, earnings or dividends than the preferred div¬ 
idends above provided and, except as hereinafter provided 
with respect *to creation of classes of stock having prefer¬ 
ence as to dividends or as to assets over the cumulative 
preferred stock, they shall have no voting powers whatso¬ 
ever, nor shall they be entitled to notice of anv meeting of 
stockholders of the consolidated corporation, unless the lim¬ 
itation of voting powers of preferred stock is expressly 
prohibited or restricted by law and then only to the extent 
expressly required by such express restriction or prohi¬ 
bition and only so long as such restrictive or prohibitory 
law or laws shall not have been repealed and shall continue 
to be in full force and effect: provided, however, that if 
and when four quarterly dividends upon the cumulative 
preferred stock shall be in arrears, or if and when the con¬ 
solidated corporation shall have allowed a continuous pe¬ 
riod of two years to elapse, during the course of which it 
shall at no time have fully paid up all amounts due to hold¬ 
ers of the cumulative preferred stock on accumulated or 
current dividends, then in either of such events the holders 
of such cumulative preferred stock shall be entitled to no¬ 
tice of any annual or special stockholders’ meetings called 
for the purpose of electing directors until payment of divi¬ 
dends on the cumulative preferred stock has been resumed 
and all unpaid dividends have been daid in full. 
102 Such notice is to be given in the same manner as 
is provided for giving similar notice to the holders 
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of common stock, and at such meetings the holders of such 
cumulative preferred stock shall be entitled to elect three 
of the directors for the next ensuing year by a ;majority 
vote of such cumulative preferred stock voted in person or 
by proxy at such meetings. Such right of the holders of 
the cumulative preferred stock to notice and to voting 
power shall cease in the event that the defaulted dividends 
are paid. 

In the event of merger or consolidation of the consoli¬ 
dated corporation with any other corporation or corpora¬ 
tions the cumulative preferred stock of all series shall be 
exchangeable for stock of the new consolidated corporation 
or for stock of the corporation into which merger is effected 
at the ratios and upon the terms and conditions agreed 
upon in the articles or agreement of merger or qonsolida- 
tion, or shall be redeemable as provided by law but at not 
more than the redemption prices, including accumulated 
and unpaid dividends, provided or determined ks above 
set forth. 


The common stock shall be subject to the prior 


j rights of 


the holders of the cumulative preferred stock of all series, 
as in this Article X declared. If after the declaration and 
payment in full of all dividends for all previous quarterly 
dividend periods and for the current quarterly j dividend 
period on all outstanding series of the cumulative preferred 
stock or if after such declaration a sum sufficient for the 
payment thereof shall have been set aside from the surplus 
or net profits of said corporation there shall remain any 
surplus or net profits of such period or periods 0r of any 
preceding period or periods, any or all such surplus or net 
profits of such period and of any and all preceding periods, 
including the surpluses of the constituent companies 
merged into the surplus of the consolidated corporation, 
shall be applicable to dividends upon the common stock. 
And out of any such surplus or net profits the iboard of 
directors may in their discretion declare and pay dividends 
upon the common stock upon any of the dividend payment 
dates fixed as aforesaid but not until after the dividends 
upon the cumulative preferred stock of all seriek for the 


current quarterly dividend period shall have beep actually 
paid or provided for or set apart. 
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Article XI. 

The capital stock of the consolidated corporation may 
hereafter be increased from time to time at a dulv con- 
vened stockholders’ meeting by a majority vote of the stock 
represented at such meeting either in person or by proxy, 
each share of common stock being entitled to one 
103 vote. In any such case, such increase may be in 
either common stock alone, preferred stock alone, 
or common and preferred stock, and in such amounts in 
respect of each as are permissible by law, provided, how¬ 
ever, that the preferred stock, whether of the issue herein 
authorized or of any other issue having preference as to 
dividends or assets over the common stock, shall not at 
any time hereafter be increased beyond the total amount 
hereinbefore in Article VIII hereof authorized, so as to 
result, because of the additional preferred stock author¬ 
ized, in an actually outstanding amount of preferred stock 
at par value in excess of Sixty per centum (60%) of the 
par value of the total capital stock then actually outstand¬ 
ing, provided further, that no class of stock having prefer¬ 
ences, either as to dividends or as to assets, over the cu¬ 
mulative preferred stock herein provided for shall be cre¬ 
ated without the consent of two-thirds (2/3) in interest of 
the preferred stock then outstanding (but this provision 
shall not relate to rates of dividend nor to rates of dis¬ 
tribution), nor, if and so long as such consent may be ex¬ 
pressly required by law, shall any new class of stock be 
created without the consent of two-thirds (2/3) in interest 
of the outstanding stock entitled to vote, but this restric¬ 
tion shall apply only if and so long as such law may be and 
shall continue in effect. The new shares shall be issued 
upon such terms and conditions, and with such rights and 
privileges annexed thereto as the board of directors shall 
determine; and in particular, such shares may be issued 
with a preferential or qualified right to dividends and with 
a special or without any right of voting, unless the limita¬ 
tion of voting powers is expressly prohibited or restricted 
by law, and then such stock shall be given voting power only 
to the extent expressly required by law, and only so long as 
such restrictive law or laws shall not have been repealed 
and shall continue to be in full force and effect. In the 
event of any increase in the capital stock of the consoli¬ 
dated corporation, the shares of the additional stock need 
not be offered in the first instance to the stockholders of 
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the consolidated corporation in proportion to thb number 
of shares of the capital stock of the consolidated corpora¬ 
tion then held by them or at all, and such stockholders shall 
have no prior or pre-emptive right to subscribe for such 
increased or additional stock, and the increased or addi¬ 
tional stock may be disposed of by the board of directors 
of the consolidated corporation to such person or persons, 
for such price or prices, in such manner, and on siich terms 
and conditions as in their absolute judgment and excretion 
they may see fit. 

Article XII. 

To the extent permitted respectively by the laws of the 
United States and by the laws of the several States and of 
foreign countries in which it may do business, said 
104 consolidated corporation shall have power tb acquire 
by construction, purchase, lease, or otherwise, other 
railroads and properties, and to consolidate with and sell 
or lease its properties to other railroad corporations or 
other persons or companies; to purchase, acquire, hold and 
dispose of the stocks, bonds, notes and other evidences of 
indebtedness of any corporation, domestic or fojreign, in¬ 
cluding shares of its own capital stock, and its o\vn bonds 
or other evidences of indebtedness, for such amounts, and 
upon such terms, as the board of directors may! deem to 
be to said corporation’s best interests, and to isdue in ex¬ 
change therefor, its stocks, bonds, notes and other obli¬ 
gations; to construct, maintain, own, lease and operate 
railroads and tramways to be worked by electricity, gas, 
gasoline, or any other motive power, as well as by steam, 
pneumatic tubes, pipe lines and other devices for the trans¬ 
mission and delivery of mails and parcels and other ar¬ 
ticles, and of freight and passengers; to own, l^ase, and 
operate express lines; to construct, maintain, own, lease 
and operate station houses, depots, warehouses, ibe houses 
and icing plants, terminals, aviation fields ob landing 
places both on land and water, terminal and office puddings, 
docks, piers, wharves, grain elevators, transfer^ between 
rail and water, and other terminal facilities, ferrjis, hotels, 
restaurants, theatres and other places of amusement or rec¬ 
reation, parks, gardens, pavilions, steamboats p,nd other 
vessels, wagons, automobiles, tractors, trailers, triicks, aero¬ 
planes and other aircraft, hoists, and other means or ad¬ 
juncts of transportation, and to conduct a general trans- 
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portation business by land, by water, and by air, in all its 
branches; to construct, maintain, own, lease and operate 
telegraphs and telephones, both wire and wireless, to make, 
generate, sell, distribute and supply heat, gas and elec¬ 
tricity, or any other power, energy, or source of power or 
energy, for lighting, heating, manufacturing, mechanical, 
or other purposes, and to conduct a general telegraph, tele¬ 
phone, gas and electrical business, or any or all of them, 
in any or all their branches; to build, purchase, equip, main¬ 
tain, own, lease, sell and operate, cars, engines, derricks, 
pile drivers and other railway equipments, and to acquire 
real estate, personal property, licenses, and letters patent 
covering improvements and novelties necessary to and con¬ 
nected with*said business, and to license individuals and 
corporations to manufacture, sell or use such cars, engines, 
equipments, improvements, and novelties, in shops or spe¬ 
cific territory, upon royalty or otherwise; to exercise the 
right of eminent domain; to purchase, sell, lease, own and 
operate all classes of real estate, except where expressly 
prohibited by law; to lay out town sites and to construct 
any and all kinds of improvements thereon, or to be used 
in connection therewith, and to purchase, sell, hold, control 
and operate easements, franchises, roads, rights-of- 
105 way, mill and furnace sites, and to construct and op¬ 
erate power plants, to buy, own, construct, build, 
erect, maintain, lease, sell or otherwise dispose of plants 
for the manufacture and repair of engines, motors, dyna¬ 
mos, cars, trucks, rolling* stock of all kinds, machinery, 
mechanical devices of everv kind and nature; to buv and 
sell all kinds of property, both personal and real, except 
where expressly prohibited by law, and to act as agent, 
trustee or in any other fiduciary capacity, to borrow money, 
issue bonds, promissory notes, and other evidences of in¬ 
debtedness : to own, buy, mortgage, hypothecate, pledge, sell 
or otherwise dispose of and deal in and with property of 
all kinds, and to vote any shares of capital stoclc or in¬ 
terest owned by it, the same as a natural person might do; 
and to enter into such agreements, contracts and stipula¬ 
tions and make such arrangements as may be or seem neces¬ 
sary to carry out the same and attain the objects and pur¬ 
poses herein expressed and intended. 

The said consolidated corporation may conduct its busi¬ 
ness in other states, territories and possessions of the 
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United States, and in foreign countries, and may kave one 
office, or more than one office, and keep the books of the 
company outside of the states in which it is incorporated, 
except as may be otherwise provided by law, and fnay own, 
purchase, mortgage and convey real and personal prop¬ 
erty, either in or out of the states in which it is incorporated 
and in any part of the world, but always subject to local 
laws. 

The foregoing enumeration shall not be deemed to ex¬ 
clude any other effects, rights or privileges provided by law 
as incident to or resulting from any such consolidation, 

and not herein specifically mentioned. 

. 

Article XIII. | 

i 

Such merger and consolidation shall take effect and the 
said consolidated corporation shall go into operation when 
and so soon as this agreement and articles of coniolidation 
shall have been duly executed and shall have beeii adopted 
by the stockholders of the respective constituent Companies 
in the manner prescribed by law and the fact of such adop¬ 
tion shall have been certified hereupon by the secretaries 
of said constituent companies under the seals thereof as 
required by law, and this agreement so adopted add so cer¬ 
tified, or a copy thereof, shall have been filed in the offices 
of the secretaries of state of the States of Illinois, Indi¬ 
ana, New York, Ohio and Pennsylvania, and, if required, 
in the office of the recorder of the various counties of the 
State of Illinois, in which the lines of the constituent rail¬ 
roads are situated, and in the office of the clerk of Erie 
County, New York, and thereupon and thereafter all 
106 the railroads, estates and property, real, personal 
and mixed, and all fixtures, rights, privileges, fran¬ 
chises, easements, terms and parts of terms, agreements, 
covenants, contracts, tariffs and obligations, and all prop¬ 
erty of every description, name and nature, held, owned, 
or occupied by or belonging to the constituent Companies 
aforesaid, or any of them, shall be and become and be vested 
in and be thereafter owned, used and enjoyed byt said con¬ 
solidated corporation, without any further deed, transfer 
or conveyance and as fully and effectually to all intents and 
purposes as the same are now held by each of th^ said con¬ 
stituent companies respectively. And the board of direc¬ 
tors of said consolidated corporation shall have full power 
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to carry said merger and consolidation into effect by all 
acts necessary or proper for such purpose. 

The foregoing enumeration shall not be deemed to ex¬ 
clude any other effects, rights or privileges provided by 
law as incident to or resulting from any such consolidation 
and not herein specifically mentioned. 

Article XIV. 

The existence of the consolidated corporation shall be 
perpetual, or in the event that such perpetual existence may 
be prohibited by the laws of any of the States in which it 
is incorporated, then to the extent limited by such laws its 
existence shall extend to the greatest time which such laws 
permit. 

107 In Witness Whereof, each of the said constituent 
companies has caused these presents to be signed by 
its President or Vice-President and its corporate seal to be 
hereunto affixed, and a majority of the directors of each of 
said constituent companies have hereunto set their hands, 
this 28th day of December, nineteen hundred and twenty- 
two. 

[corporate seal.] THE NEW YORK, CHICAGO 

AND ST. LOUIS RAILROAD 
COMPANY, 

By J. J. BERNET, 

President. 

0. P. VAN SWERINGEN, 

M. J. VAN SWERINGEN, 
OTTO MILLER, 

J. R. NUTT, 

C. L. BRADLEY, 

C. E. DENNEY, 

E. W. MOORE, 

J. J. BERNET, 

W. A. COLSTON, 

J. A. HOUSE, 

F. H. GINN, 

JNO. SHERWIN, 

As Directors of The New York, Chicago 

and St. Louis Railroad Company. 

Attest: 

W. D. TURNER, 

Secretary. 
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Signed, sealed and delivered as to The New York, Chi¬ 
cago and St. Louis Railroad Company in the presence of: 
W. D. TURNER, 

EUGENE M. SMITH. 

WILLIAM F. WEST. 


108 [corporate seal.] THE CHICAGO AND STATE 

LINE RAILROAD COMPANY, 
By W. H. CANNIFF, 

President j 


Attest: 


W. H. CANNIFF, 

0. P. VAN SWERINGEjN, 
W. J. VAN SWERINGEN, 
W. A. COLSTON, 

S. C. MURRAY, 

C. A. REIN WALD, 


H. N. WILLIAMS, 

As Directors of The Chicago and Stdte 

Line Railroad Company. 


W. A. COLSTON, 

Secretary. 


Signed, sealed and delivered as to The Chicago ^nd State 
Line Railroad Company in the presence of: 

WILLIAM F. WEST. 

EUGENE M. SMITH. 


W. A. COLSTON. ! 

109 [corporate seal.] THE LAKE ERIE AND WEST¬ 
ERN RAILROAD COMPANY, 
By J. J. BERNET, 

President. ! 

0. P. VAN SWERINGEN, 

M. J. VAN SWERINGEN, 

J. J. BERNET, 

W. A. COLSTON, 

J. R. NUTT, 

JNO. SHERWIN, 

OTTO MILLER, 

C. L. BRADLEY, 

RALPH VAN VECHTEjN, 

As Directors of The Lake Erie gnd 

Western Railroad Company. 
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Attest: 

C. C. COLLISTER, 

Secretary. 

Signed, sealed and delivered as to The Lake Erie and 
Western Railroad Companv in the presence of: 
WILLIAM F. WEST. 

EUGENE M. SMITH. 

C. C. COLLISTER. . 

110 [corporate SEAL.] FORT WAYNE, CINCINNATI 

AND LOUISVILLE RAIL¬ 
ROAD COMPANY, 

By M. J. VAN SWERINGEN, 

President. 

0. P. VAN SWERINGEN, 

M. J. VAN SWERINGEN, 

J. J. BERNET, 

W. A. COLSTON, 

J. R. NUTT, 

i JNO. SHERWIN, 

OTTO MILLER, 

C. L. BRADLEY, 

RALPH VAN VECHTEN, 

1 As Directors of Fort Wayne, Cincinnati 

and Louisville Railroad Company. 

Attest: 

C. C. COLLISTER, 

Secretary. 


Signed, sealed and delivered as to Fort Wayne, Cincinnati 
and Louisville Railroad Companv in the presence of: 
WILLIAM F. WEST. 

EUGENE M. SMITH. 

C. C. COLLISTER. 

Ill ; TOLEDO, ST. LOUIS AND WESTERN 

RAILROAD COMPANY, 

Bv W. L. ROSS, 

President . 

0. P. VAN SWERINGEN, 

W. L. ROSS, 

J. J. BERNET, 

M. J. VAN SWERINGEN, 
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W. A. COLSTON, 

GEORGE S. ROSS, 

WALTER A. EVERMAN, 

OTTO MILLER, 

C. L. BRADLEY, 

J. R. NUTT, 

JNO. SHERWIN, ; 

As Directors of Toledo , St. Louis 
and Western Railroad Cdmpany. 

[corporate seal.] 

Attest: 

GEORGE S. ROSS, 

Secretary . | 

Signed, sealed and delivered as to Toledo, St. Louis and 

Western Railroad Company in the presence of: 

WILLIAM F. WEST. 

EUGENE M. SMITH. 

GEORGE S. ROSS. j 

112 State of Ohio, 

Cuyahoga County , ss: 

I, William F. West, a notary public in and for said County 
and State, do hereby certify that on the 28th day jof Decem¬ 
ber, A. D. 1922, before me personally came J. jl. Bernet, 
President of The New York, Chicago and St. Ljouis Rail¬ 
road Company, one of the constituent corporations de¬ 
scribed in and which executed the foregoing agreement and 
articles of consolidation, to me personally known find known 
to me to be the same person whose name is subscribed to 
the foregoing instrument as such President and fto be such 
President, and he acknowledged that he signed, sealed and 
delivered the foregoing instrument as the free &nd volun¬ 
tary act of said corporation, and as his own free and volun¬ 
tary act as such President, for the uses and purposes 
therein set forth; and the said J. J. Bernet, bei^ig further 
duly sworn, did depose and say that he resides at Cleveland 
Heights, Ohio; that he is President of The New York, Chi¬ 
cago and St. Louis Railroad Company and knoy-s the cor¬ 
porate seal thereof; that the seal affixed to the foregoing 
instrument is the corporate seal of said corporation, and 
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was affixed thereto by the authority of the board of direc¬ 
tors of said corporation, and that he signed his name 
thereto as President by like authority; 

And, on the same day, before me personally came W. D. 
Turner, to me known, who being by me duly sworn accord¬ 
ing to law, on his oath did depose and say that he resides at 
Shaker Heights, Ohio; that he is Secretary of The New 
York, Chicago and St. Louis Railroad Company, one of the 
constituent corporations described in and which executed 
the foregoing instrument; that he was personally present 
and did see the corporate seal of said corporation affixed 
to the foregoing instrument; that the seal so affixed is the 
corporate seal of said corporation, and was so affixed by 
authority of said corporation as the free act and deed 
thereof; that the above named J. J. Bernet is President of 
The New York, Chicago and St. Louis Railroad Company; 
that this deponent was present and saw the said J. J. Ber¬ 
net as such President sign the said instrument and heard 
him declare that he signed, sealed and delivered the same 
as tbe voluntary act and deed of The New York, Chicago and 
St. Louis Railroad Company by its authority, and by au¬ 
thority of its board of directors, and that this de¬ 
ll 3 ponent signed his name thereto at the same time as 
a subscribing witness, and that the name of this de¬ 
ponent above signed in attestation of the due execution of 
said instrument is of this deponent’s own proper hand¬ 
writing. 

W. D. TURNER. 

Certified to by, and subscribed and sworn to before me, 
this 28th day of December, 1922. 

[notarial seal.] WILLIAM F. WEST, 

Notary Public. 

My commission expires January 17, 1924. 

114 State of Ohio, 

Cuyahoga County, ss: 

On this 28th day of December, 1922, before me the sub¬ 
scriber, a notary public in and for said County and State, 
personally appeared 0. P. Van Sweringen, M. J. Van Swer- 
ingen, Otto Miller, J. R. Nutt, C. L. Bradley, C. E. Denney, 
E. W. Moore, J. J. Bernet, W. A. Colston, J. A. House, 
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F. H. Ginn and John Sherwin, a majority of the board of 
directors of The New York, Chicago and St. Lduis Rail¬ 
road Company, to me personally known and knojivn to me 
to be the same persons described in, and whose ljames are 
subscribed to, and who severally executed, the foregoing 
agreement and articles of consolidation as directors of said 
company and, being by me each duly and severally sworn, 
each for himself says that he is a director of |The New 
York, Chicago and St. Louis Railroad Company, tjhe consti¬ 
tuent company herein named; that he executed the fore¬ 
going instrument as his free and voluntary act j and deed 
as such director; that he knows the corporate sejal of said 
company; that the seal affixed to the foregoing instrument 
is such corporate seal, and that it was thereto laffixed by 
order of the board of directors of said company. | 

In Witness Whereof, I have hereunto set mv hand and 
official seal the dav and vear above written. 

[notarial seal. ] ‘ WILLIAM F. WE^T, 

Notary\ Public. 

i 

My commission expires January 17, 1924. 

115 State of Ohio, 

Cuyahoga County , ss: 

I, William F. West, a notary public in and for sgid County 
and State, do herebv certify that on the 28th dav iof Decern- 
her A. D. 1922, before me personally came W. H. Canniff, 
President of The Chicago and State Line Railifoad Com¬ 
pany, one of the constituent companies described in and 
which executed the foregoing agreement and articles of con¬ 
solidation, to me personally known, and known to me to be 
thes same person whose name is subscribed to the foregoing 
instrument as such president and to be such President, and 
he acknowledged that he signed, sealed and delivered the 
foregoing instrument as the free and voluntary ^ct of said 
corporation and as his own free and voluntary act as such 
President, for the uses and purposes therein set forth; and 
the said W. H. Canniff, President, being further duly sworn, 
did depose and say that he resides at Cleveland, |Ohio; that 
he is President of The Chicago and State Line Railroad 
Company and knows the corporate seal thereof; that the 
seal affixed to the foregoing instrument is the corporate 
seal of said corporation, and was affixed thereto jbv author¬ 
ity of the board of directors of said corporation, and that 
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he signed his name thereto as President bv like authority; 

And, on the same day, before me personally came W. A. 
Colston, to me known, who being by me duly sworn accord¬ 
ing to law, on his oath did depose and say that he resides at 
Cleveland, Ohio; that he is Secretary of The Chicago and 
State Line Railroad Company, one of the constituent com¬ 
panies described in and which executed the foregoing in¬ 
strument; that he was personally present and did see the 
corporate seal of said corporation affixed to the foregoing 
instrument; that the seal so affixed is the corporate seal 
of said corporation, and was so affixed by authority of said 
corporation as the free act and deed thereof; that the above 
named W. H. Canniff is President of The Chicago and State 
Line Railroad Company; that this deponent was present 
and saw the said W. H. Canniff as such President, sign the 
said instrument and heard him declare that he signed, 
sealed and delivered the same as the voluntary act and deed 
of The Chicago and State Line Railroad Company by its 
authority and by authority of its board of directors, 

116 and that this deponent signed his name thereto at 
the same time as a subscribing witness and that the 

name of this deponent above signed in attestation of the 
due execution of said instrument is of this deponent’s own 
proper handwriting. 

W. A. COLSTON. 

Certified to by, and subscribed and sworn to before me, 
this 28th dav of December, 1922. 

[notarial seal.] WILLIAM F. WEST, 

Notary Public. 

My commission expires January 17,1924. 

117 State of Ohio, 

Cuyahoga County , ss: 

i 

On this 28th day of December, 1922, before me the sub¬ 
scriber, a notary public in and for said County and State, 
personally appeared W. H. Canniff, 0. P. Van Sweringen, 
M. J. Van Sweringen, W. A. Colston, S. C. Murray, C. A. 
Reinwald and II. N. Williams, a majority of the board of 
directors of The Chicago and State Line Railroad Com¬ 
pany, to me personally known and known to me to be the 
same persons described in and whose names are subscribed 
to, and who severally executed the foregoing agreement 
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and articles of consolidation as directors of said Company, 
and, being by me each duly and severally sworn, each for 
himself, says that he is a director of The Chicago and 
State Line Railroad Company, the constituent company 
therein named; that he executed the foregoing instrument 
as his free and voluntary act and deed as such (director; 
that he knows the corporate seal of said company; that 
the seal affixed to the foregoing instrument is such corpo¬ 
rate seal, and that it was thereto affixed by ord^r of the 
board of directors of said company. 

In witness whereof, I have hereunto set my hand and offi¬ 
cial seal the day and year above written. 

[notarial seal.] WILLIAM F. WEST, 

Notary Public. 

My commission expires January 17, 1924. 

118 State of Ohio, 

Cuyahoga County, ss: 

I, William F. West, a notary public in and for said 
County and State, do hereby certify that on the 2^th day of 
December A. D. 1922, before me personally came J. J. 
Bernet, President of The Lake Erie and Westernj Railroad 
Company, one of the constituent companies described in 
and which executed the foregoing agreement and Articles of 
consolidation, to me personally known and known to me to 
be the same person whose name is subscribed to the fore¬ 
going instrument as such President and to be sOch Presi¬ 
dent, and he acknowledged that he signed, sealed and de¬ 
livered the foregoing instrument as the free and Voluntary 
act of said corporation, and as his own free and voluntary 
act as such President, for the uses and purposes therein set 
forth; and the said J. J. Bernet, being further dijily sworn 
did depose and say that he resides at Cleveland Heights, 
Ohio; that he is President of The Lake Erie and Western 
Railroad Company and knows the corporate seal thereof; 
that the seal affixed to the foregoing instrument is the cor¬ 
porate seal of said corporation and was affixed thereto by 
the authority of the board of directors of said corporation 
and that he signed his name thereto as President by like 
authority; 

And, on the same day, before me personally c^me C. C. 
Collister, to me known, who being by me duly swo^n accord- 
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ing to law, on his oath did depose and say that he resides 
at Cleveland Heights, Ohio; that he is Secretary of The 
Lake Erie and Western Railroad Company, one of the con¬ 
stituent companies described in and which executed the 
foregoing instrument ; that he was personally present and 
did see the corporate seal of said corporation affixed to the 
foregoing instrument; that the seal so affixed is the corpo¬ 
rate seal of said corporation and was so affixed by authority 
of such corporation as the free act and deed thereof; that, 
the above named J. J. Bernet is President of The Lake 
Erie and Western Railroad Company; that this deponent 
was present and saw the said J. J. Bernet as such Presi¬ 
dent sign the said instrument and heard him declare that 
he signed, sealed and delivered the same as the voluntary 
act and deed of The Lake Erie and Western Railroad Com¬ 
pany by its authority, and by authority of its board of di¬ 
rectors, and that this deponent signed his name thereto at 
the same time as a subscribing witness, and that the 

119 name of this deponent above signed in attestation of 
the 1 due execution of said instrument is of this 

deponent’s own proper handwriting. 

“ C. C. COLLISTER. 

Certified to by, and subscribed and sworn to before me, 
this 28th dav of December, 1922. 

[notarial seal.] WILLIAM F. WEST, 

Notary Public. 

My commission expires January 17, 1924. 

120 State of Ohio, 

Cuyahoga County , ss: 

On this 28th day of December, 1922, before me the sub¬ 
scriber, a notary public in and for said County and State, 
personally appeared 0. P. Van Sweringen, M. J. Van 
Sweringen, J. J. Bernet, W. A. Colston, J. R. Nutt, John 
Sherwin, 1 Otto Miller, C. L. Bradley and Ralph Van 
Vechten, a majority of the board of directors of The Lake 
Erie and Western Railroad Company, to me personally 
known arid known to me to be the same persons described 
in, and whose names are subscribed to, and who severally 
executed, the foregoing agreement and articles of consolida¬ 
tion as directors of said company and, being by me each 
duly and severally sworn, each for himself says that he is 
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a director of The Lake Erie and Western Railroad Com¬ 
pany, the constituent company therein named; that he ex¬ 
ecuted the foregoing instrument as his free and Voluntary 
act and deed as such director; that he knows the corporate 
seal of said company, that the seal affixed to the foregoing 
instrument is such corporate seal, and that it was thereto 
affixed by order of the board of directors of said company. 

In witness whereof, I have hereunto set my hand and offi¬ 
cial seal the day and year above written. 

[notarial seal.] WILLIAM F. WEST, 

Notary Public. 

My commission expires January 17, 1924. 

121 State of Ohio, 

Cuyahoga County, ss: 

I, William F. West, a notary public in and for said 
County and State, do hereby certify that on the j28th day 
of December, A. D. 1922, before me personally ca|ne M. J. 
Van Sweringen, President of Fort Wayne, Cincinnati and 
Louisville Railroad Company, one of the constituent com¬ 
panies described in and which executed the foregoing agree¬ 
ment and articles of consolidation, to me personally 
known, and known to me to be the same person whpse name 
is subscribed to the foregoing instrument as such president 
and to be such President, and he acknowledged that he 
signed, sealed and delivered the foregoing instrument as 
the free and voluntary act of said corporation, and as his 
own free and voluntary act as such President, foij the uses 
and purposes therein set forth; and the said ML J. Van 
Sweringen, being further duly sworn, did depos^ and say 
that lie resides at Shaker Heights, Ohio; that he is Presi¬ 
dent of Fort Wavne, Cincinnati and Louisville iRailroad 
Company and knows the corporate seal thereof ;j that the 
seal affixed to the foregoing instrument is the corporate seal 
of said corporation and was affixed thereto by the Authority 
of the board of directors of said corporation, and that he 
signed his name thereto as President by like authority; 

And, on the same day, before me personally c^me C. C. 
Collister, to me known, who being by me duly swoi^n accord¬ 
ing to law on his oath did depose and say that lje resides 
at Cleveland Heights, Ohio; that he is Secretary of Fort 
Wayne, Cincinnati and Louisville Railroad Company, one 
of the constituent companies described in and tvhich ex- 
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ecuted the foregoing instrument; that he was personally 
present and did see the corporate seal of said corporation 
affixed to the foregoing instrument; that the seal so affixed 
is the corporate seal of said corporation, and was so affixed 
by authority of said corporation as the free act and deed 
thereof; that the above named M. J. Van Sweringen is 
President of Fort Wayne, Cincinnati and Louisville Rail¬ 
road Company; that this deponent was present and saw 
the said M. J. Van Sweringen as such President sign the 
said instrument, and heard him declare that he signed, 
sealed and delivered the same as the voluntary act 

122 and deed of Fort Wayne, Cincinnati and Louisville 
Railroad Company by its authority and by authority 

of its board of directors, and that this deponent signed his 
name thereto at the same time as a subscribing witness 
and that the name of this deponent above signed in at¬ 
testation of the due execution of said instrument is of this 
deponent’s own proper handwriting. 

! C. C. COLLISTER. 

Certified to by, and subscribed and sworn to before me, 
this 28th day of December, 1922. 

[notarial seal.] WILLIAM F. WEST, 

Notary Public. 

My commission expires January 17, 1924. 

123 State of Ohio, 

Cuyahoga County, ss: 

On this 28th day of December, 1922, before me the sub¬ 
scriber, a notary public in and for said County and State, 
personally appeared 0. P. Van Sweringen, M. J. Van 
Sweringen, J. J. Bernet, W. A. Colston, J. R. Nutt, John 
Sherwin, Otto Miller, C. L. Bradley and Ralph Van Vechten, 
a majority of the board of directors of Fort Wayne, Cin¬ 
cinnati and Louisville Railroad Company, to me personally 
known and known to me to be the same persons described 
in, and whose names are subscribed to, and who severally 
executed the foregoing agreement and articles of consolida¬ 
tion as directors of said company and, being by me each 
duly and severally sworn, each for himself says that he is a 
director of Fort Wayne, Cincinnati and Louisville Rail¬ 
road Company, the constituent company therein named; 
that he executed the foregoing instrument as his free and 
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voluntary act and deed as such director; that he knows the 
corporate seal of said company, that the seal affixed to the 
foregoing instrument is such corporate seal, and that it was 
thereto affixed by order of the board of director^ of said 
company. 

In witness whereof, 1 have hereunto set my ljand and 
official seal the day and year above written. 

[notarial seal.] WILLIAM F. WEST, 

Notary {Public . 

My commission expires January 17, 1924. 

124 State of Ohio, 

Cuyahoga County , ss: 

I, William F. West, a notary public in and for said County 
and State, do hereby certify that on the 28th day of De¬ 
cember, A. D. 1922, before me personally came falter L. 
Ross, President of Toledo, St. Louis and Western,Railroad 
Company, one of the constituent companies described in 
and which executed the foregoing agreement and articles 
of consolidation, to me personally known, and kno,wn to me 
to be the same person whose name is subscribed to] the fore¬ 
going instrument as such President and to be sudh Presi¬ 
dent, and he acknowledged that he signed, sealed and de¬ 
livered the foregoing instrument as the free and Voluntary 
act of said corporation, and as his own free and yoluntary 
act as such President, for the uses and purposes therein 
set forth; and the said Walter L. Ross, being further duly 
sworn, did depose and say that he resides at Toledo, Ohio; 
that he is President of Toledo, St. Louis and Western Rail¬ 
road Company and knows the corporate seal thereof; that 
the seal affixed to the foregoing instrument is the Corporate 
seal of said corporation, and was affixed thereto by the 
authority of the board of directors of said corporation, 
and that he signed his name thereto as President by like 
authority; 

And, on the same day, before me personally came George 
S. Ross, to me known, who being by me duly sworn accord¬ 
ing to law, on his oath did depose and say that he resides 
at Toledo, Ohio; that he is Secretary of Toledo, jSt. Louis 
and Western Railroad Company, one of the constituent com¬ 
panies described in and which executed the fordgoing in¬ 
strument; that he was personally present and did see the 
corporate seal of said corporation affixed to the foregoing 
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instrument ; that the seal so affixed is the corporate seal of 
said corporation, and was so affixed by authority of said cor¬ 
poration as the free act and deed thereof; that the above 
named Walter L. Ross is President of Toledo, St. Louis and 
Western Railroad Company; that this deponent was present 
and saw the said Walter L. Ross as such President sign the 
said instrument, and heard him declare that he signed, 
sealed and delivered the same as the voluntary act and 
deed of Toledo, St. Louis and Western Railroad Corn- 

125 pany by its authority and by authority of its board of 
directors, and that this deponent signed his name 

thereto at the same time as a subscribing witness and that 
the name bf this deponent above signed in attestation of 
the due execution of said instrument is of this deponent’s 
own proper handwriting. 

GEORGE S. ROSS. 

Certified to by, and subscribed and sworn to before me, 
this 28th day of December, 1922. 

[notarial seal. 1 WILLIAM F. WEST, 

Notary Public. 

My commission expires January 17, 1924. 

126 State of Ohio, 

Cuyahoga County, ss: 

I, William F. West, a notary public in and for said 
County and State, do hereby certify that on the 28th day of 
December, A. D. 1922, before me personally came 0. P. Van 
Sweringen, Walter L. Ross, J. J. Bernet, M. J. Van Swerin- 
gen, W. A. Colston, George S. Ross, W. A. Eversman, Otto 
Miller, C. L. Bradley, J. R. Nutt and John Sherwin, a ma¬ 
jority of the board of directors of Toledo, St. Louis and 
Western Railroad Company, to me personally known and 
known to me to be the same persons mentioned and de¬ 
scribed in, and who executed the foregoing agreement and 
articles of consolidation as directors of said company, and 
severally acknowledged that they executed the same; and 
they, being by me each duly and severally sworn, each for 
himself savs that he is a director of Toledo, St. Louis and 
Western Railroad Company, the constituent company 
therein named; that the knows the corporate seal of said 
company' that the seal affixed to the foregoing instrument 
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is such corporate seal, and that it was thereto affixed by 
order of the board of directors of said company. 

In witness whereof, I have hereunto set my band and 
official seal the day and year above written. j 

[notarial seal.] WILLIAM F. WEST, 

Notary Public . 

My commission expires January 17, 1924. j 

State of Ohio, j 

Cuyahoga County , ss: 


I, George Wallace, Clerk of the Court of Common Pleas, 
a Court of Record of Cuyahoga County, aforesai|d, 

Do hereby certify that William F. West befojre whom 
the annexed acknowledgment, oath, affidavit, was taken, was 
at the date thereof a Notary Public in and for sai(jl County, 
duly authorized by the laws of Ohio to take the sanje, also to 
take acknowledgments, affidavits and proofs of deefcls or con¬ 
veyances for land, tenements or hereditaments situated and 
lying in said State of Ohio, and further that I am well ac¬ 
quainted with his handwriting and believe his signature 
thereto is genuine, and that the annexed instrument is exe¬ 
cuted according to the laws of the State of Ohioj 
Commission expires January 17, 1924. | 

In testimony whereof, I hereunto subcribe my name and 
affix the seal of said Court, at Cleveland, this 5th day of 
January, A. D. 1923. | 

No. —. 

[court seal.] GEORGE WALLACE, 

j Clerk. 

i 

127 I, W. D. Turner, Secretary of The New York, Chi¬ 
cago and St. Louis Railroad Company j (meaning 
thereby the constituent company), a corporation duly or¬ 
ganized and existing under the laws of the States of New 
York, Pennsylvania, Ohio and Indiana, do hereby certify 
under the corporate seal of said company that the annexed 
agreement and articles of consolidation dated the 28th day 
of December, 1922, for the merger and consolidation of the 
said The New York, Chicago and St. Louis Railroad Com¬ 


pany with The Chicago and State Line Railroad [Company, 
The Lake Erie and Western Railroad Company, Fort 
Wayne, Cincinnati and Louisville Railroad Company, and 
Toledo, St. Louis and Western Railroad Company into a 



consolidated corporation to be known as “The New York, 
Chicago and St. Louis Railroad Company,” was submitted 
to the stockholders of the said The New York, Chicago and 
St. Louis Railroad Company (meaning the constituent com¬ 
pany) at a special meeting of such stockholders called sep¬ 
arately and held at the principal office of said company at 
No. 112 Prospect Avenue, S. E., Cleveland, Ohio, on the 12th 
day of March, 1923, for the purpose of taking the same into 
consideration; that due notice of the time and place of hold¬ 
ing such meeting and the object thereof was given by said 
The New York, Chicago and St. Louis Railroad Company 
(meaning the constituent company) to its stockholders by 
written or printed notice addressed to each of the persons 
in whose names the capital stock of said company at the 
time of giving such notice stood on the books thereof, and 
that such notice was delivered to said persons respectively, 
or sent to them by mail, when their post office address was 
known to said company, at least thirty (30) days before the 
time of holding such meeting, and that a general notice of 
the time and place and object of said meeting was published 
at least once a week for four (4) weeks successively in the 
following newspapers, to-wit: the Cleveland Plain Dealer, 
printed in the City of Cleveland, Ohio, where the said The 
New York, Chicago and St. Louis Railroad Company, mean¬ 
ing the constituent company) then had its principal office 
or place of business; the Buffalo Commercial, printed in 
the City of Buffalo, New York, where the said The New 
York, Chicago and St. Louis Railroad Company (meaning 
the constituent company) then had its office in the State of 
New York; and the Dispatch-Herald, printed in the City of 
Erie, Pennsylvania, where the said The New York, Chicago 
and St. I^ouis Railroad Company (meaning the constituent 
company) then had its office in the State of Pennsylvania; 
and that a like general notice of the time and place and ob¬ 
ject of said meeting was published, not less than thirty 
(30) days previous to the time appointed for such meeting, 
in the following newspapers published in the counties of the 
State of Indiana through which the railroad of said 
12S company runs, to-wit: the News Sentinel, printed 
in the City of Fort Wayne, in the County of Allen, 
Indiana, where said The New York, Chicago and St. Louis 
Railroad Company (meaning the constituent company) then 
had its office in the State of Indiana and in Commercial 
Mail, Warsaw Times, Plymouth Daily Pilot, Starke County 
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Republican, La Porte Herald, Valparaiso Vidette imd Lake 
County Times, published respectively in the Counties of 
Whitley, Kosciusko, Marshall, Starke, La Porte, P(orter and 
Lake; that at the said meeting of said stockholders the 
aforesaid and annexed agreement of the said Directors of 
said The New York, Chicago and St. Louis Railrbad Com- 
pany (meaning the constituent company) was cpnsidered 
and a vote taken by ballot for the adoption or rejection of 
the same, in pursuance of and in conformity to tjhe provi¬ 
sions of the statute in such case made and provided, and 
said ballots were cast in person or by proxy; that upon said 
ballot more than two-thirds (%) of all the votes jof all the 
stockholders [each share of stock entitling the holder 
thereof to one (1) vote] were for the adoption of s^id agree¬ 
ment and articles of consolidation. 

In witness whereof, I, W. D. Turner, Secretary of The 
New York, Chicago and St. Louis Railroad Company, have, 
in pursuance of the provisions of the statute in!such case 
made and provided, certified the above facts upo4 the said 
agreement and articles of consolidation, and havp hereunto 
set my hand and affixed the corporate seal of sai4 The New 
York, Chicago and St. Louis Railroad Company] this 26th 
day of March, 1923. j 

[corporate seal.] W. D. TURNER, 

Secretary. 

State of Ohio, 

County of Cuyahoga , ss: 

On this 26th day of March, 1923, before me,j a Notary 
Public in and for said County and State, personally came 
W. D. Turner, to me personally known and being by me 
duly sworn, did depose and say that he is the Secretary of 
The New York, Chicago and St. Louis Railroad Company; 
that he knows the corporate seal of said company; that the 
seal affixed to the foregoing certificate isfsuch seal; 
129 that it was thereto affixed by authority of ; the Board 
of Directors of said Company, and that py like au- 
thoritv he subscribed the same as Secretary of!said Com- 
pany. 

[notarial seal.] WILLIAM F. WI?ST, 

Notary Public. 

i 

My commission expires January 17, 1924. j 



126 THE X. Y., CHICAGO & ST. LOUIS RAILR*D CO. VS. 

I, W. A. Colston, Secretary of The Chicago and State 
Line Railroad Company, a corporation duly organized and 
existing under the laws of the State of Illinois, do hereby 
certify, under the corporate seal of said company, that the 
annexed agreement and articles of consolidation dated the 
28th day of December, 1922, for the merger and consolida¬ 
tion of the said The Chicago and State Line Railroad Com¬ 
pany, with The New York, Chicago and St. Louis Railroad 
Company, The Lake Erie and Western Railroad Company, 
Fort Wayne, Cincinnati and Louisville Railroad Company 
and Toleclo, St. Louis and Western Railroad Company, was 
submitted to the stockholders of the said The Chicago and 
State Line Railroad Company at a special meeting of such 
stockholders called separately and held at the office of said 
company in the City of Chicago, Illinois, on the 13th day of 
March, 1923 and the 2nd day of April, 1923, for the purpose 
of taking the same into consideration; that due notice of 
the time and place of holding such meeting and the object 
thereof was given by the said The Chicago and State Line 
Railroad Company to its stockholders by written or printed 
notice addressed to each of the persons in whose names the 
capital stock of said company at the time of giving such 
notice stood on the books thereof, and that such notice was 
delivered to said persons respectively, or sent to them by 
depositing the same in a post office, directed to the post 
office address of each of said stockholders severally, when 
such post office address was known to said company, with 
necessary postage for the transmittal of the same prepaid, 
at least sixty (60) days before the time of holding such 
meeting, and that a general notice of the time and place and 
object of said meeting was published once a week for at 
least ten (10) successive weeks in the following newspaper, 
to-wit: The Chicago Daily Journal, printed in the City of 
Chicago, Illinois, where the said The Chicago and State 
Line Railroad Company then had its principal office, or 
place of business; that at the said meeting of said stock¬ 
holders the aforesaid and annexed agreement of the said 
Directors of said The Chicago and State Line Railroad Com¬ 
pany was considered and a vote taken by ballot for the 
130 adoption or rejection of the same in pursuance of and 
in conformity to the provisions of the statute in such 
case made and provided, and said ballots were cast in per¬ 
son or by proxy; that upon said ballot more than two-thirds 
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(2/3) of all the votes of all the stockholders [each share of 
stock entitling the holder thereof to one (1) vote]j were for 
the adoption of said agreement and articles of consoli¬ 
dation. 

In witness whereof, I, W. A. Colston, Secretary of The 
Chicago and State Line Railroad Company have,!in pursu¬ 
ance of the provisions of the statute in such case jmade and 
provided, certified the above facts upon the said Agreement 
and articles of consolidation, and have hereunto set mv 
hand and affixed the corporate seal of said The Chicago 
and State Line Railroad Company, this 2nd dav of April, 
1923. 

[corporate seal.] W. A. COLSTON, 

Secretary. 

State of Ohio, 

County of Cuyahoga, ss: 

On this 2nd day of April, 1923, before me, a Notary Pub¬ 
lic in and for said County and State, personally cjjime W. A. 
Colston, to me personally known and being b\j me duly 
sworn, did depose and say that he is the Secretary of The 
Chicago and State Line Railroad Company; thatjhe knows 
the corporate seal of said company; that the seal affixed to 
1 ho foregoing certificate is such seal; that it whs thereto 
affixed by authority of the Board of Directors of baid Com¬ 
pany, and that bv like authority he subscribed the same as 
Secretary of said Company. 

[notarial seal.] WILLIAM F. WEST, 

Notary Public. 

My commission expires January 17, 1924. 

131 I, C. C. Collister, Secretary of The Lake Erie and 
Western Railroad Company, a corporation d^ily organ¬ 
ized and existing under the laws of the State of Illinois, do 
hereby certify, under the corporate seal of said company, 
that the annexed agreement and articles of consolidation 
dated the 28th day of December, 1922, for the merger and 
consolidation of said The Lake Erie and Westerii Railroad 
Company, with The New York, Chicago and St. ijouis Rail¬ 
road Company, The Chicago and State Line Railroad Com¬ 
pany, Fort Wavne, Cincinnati and Louisville Railroad 
Company, and Toledo, St. Louis and Western! Railroad 
Company, was submitted to the stockholders of the said 
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The Lake Erie and Western Railroad Company at a special 
meeting of such stockholders called separately and held at 
the principal office of said company at Peoria, Illinois, on 
the 14th day of March, 1923, for the purpose of taking the 
same into consideration; that due notice of the time and 
place of holding such meeting and the object thereof was 
given by the said The Lake Erie and Western Railroad 
Company to its stockholders by written or printed notice 
addressed to each of the persons in whose names the capital 
stock of said company at the time of giving such notice 
stood on the books thereof, and that such notice was de¬ 
livered to said persons respectively, or sent to them by 
depositing the same in a postoffice, directed to the post- 
office address of each of said stockholders severally, when 
such postoffice address was known to said company, with 
necessary postage for the transmittal of the same prepaid, 
at least sixty (60) days before the time of holding such 
meeting, and that a general notice of the time and place and 
object of said meeting was published once a week for at 
least ten (10) successive weeks in Peoria Evening Star, a 
newspaper printed in the City of Peoria, Peoria County, 
Illinois, in which said City and County the principal busi¬ 
ness office of said company is located; that a like general 
notice of the time and place and object of said meeting was 
given by advertising the same at least sixty (60) days prior 
to the day appointed for such meeting in the following 
newspapers published in each County of the State of Illi¬ 
nois, through or into which the railroad of said company 
runs, namely: in Danville Commercial News, published in 
Vermillion County; in Paxton Record, published in Ford 
County; in Bloomington Pantagraph, published in McLean 
County; in Woodford County Journal, published in Wood¬ 
ford County; in Pekin Daily Times, published in Tazewell 
County and in Peoria Evening Star, published in Peoria 
County; that a like general notice of the time and place and 
object of said meeting was published at least four weeks 
prior to such meeting in conformity with the by-laws of 
said company in The New York Times, a newspaper pub¬ 
lished in the citv of New York; that at the said meet- 
132 ing of said stockholders the aforesaid and annexed 
agreement of the said Directors of the said The Lake 
Erie and Western Railroad Company was considered and a 
vote taken by ballot for the adoption or rejection of the 
same, ih pursuance of and in conformity to the provisions 
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of the statute in such case made and provided, and said 
ballots were cast in person or by proxy; that upon said 
ballot more than two-thirds (2/3) of all the votes of all the 
stockholders [each share of stock entitling the holder 
thereof to one (1) vote] wore for the adoptioii of said 
agreement and articles of consolidation. 

In witness whereof, I, C. C. Collister, Secretary of The 
Lake Erie and Western Railroad Company hav^, in pur¬ 
suance of the provisions of the statute in such c^se made 
and provided, certified the above facts upon the sdid agree¬ 
ment and articles of consolidation, and have hereunto set 
my hand and affixed the corporate seal of the said The 
Lake Erie and Western Railroad Company this 26th day of 
March, 1923. 

[corporate seal.] C. C. COLLISTEtR, 

Secretary. 

State of Ohio, 

County of Cuyahoga, $s: 

On this 26th day of March, 1923, before me, a Notary 
Public in and for said County and State, personally came 
C. C. Collister, to me personally known and beijig by me 
duly sworn, did depose and say that he is the Secretary of 
The Lake Erie and Western Railroad Company; that he 
knows the corporate seal of said company; that the seal 
affixed to the foregoing certificate is such seal; that' it was 
thereto affixed by authority of the Board of Directors of 
said Company, and that by like authority he subscribed the 
same as Secretary of said Company. 

[notarial seal.] WILLIAM F. WE?T, 

Notary Public. 

My commission expires January 17, 1924. | 

133 I, C. C. Collister, Secretary of Fort W^yne, Cin¬ 
cinnati and Louisville Railroad Company,! a corpo¬ 
ration duly organized and existing under the lays of the 
State of Indiana, do hereby certify under the Corporate 
seal of said Company that the annexed agreement and 
articles of consolidation dated the 28th day of December, 
1922, for the merger and consolidation of the ibaid Fort 
Wayne, Cincinnati and Louisville Railroad Company with 
The New York, Chicago and St. Louis Railroad Company, 


9—6155a 
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The Chicago and State Line Railroad Company, The Lake 
Erie and Western Railroad Company and Toledo, St. Louis 
and Western Railroad Company into a consolidated cor¬ 
poration to be known as “The New York, Chicago and St. 
Louis Railroad Company,” was submitted to the stock¬ 
holders of the said Fort Wayne, Cincinnati and Louisville 
Railroad Company at a special meeting of such stockhold¬ 
ers called separately and held at the office of said company 
in the City of Muncie, Indiana, on the 15th day of March, 
1923, for the purpose of taking the same into consideration; 
that due notice of the time and place of holding such meet¬ 
ing and the object thereof was given by the said Fort 
Wayne, Cincinnati and Louisville Railroad Company to 
its stockholders by written or printed notices addressed to 
each of the persons in whose names the capital stock of said 
company at the time of giving such notice stood on the 
books thereof; and that such notice was delivered to such 
persons Respectively or sent to them by mail, when their 
post office address was known to said company, at least 
thirty (30) days before the time of holding such meeting; 
and that a general notice of the time and place and object 
of said meeting was published at least thirty (30) days 
previous to the time appointed for such meeting in the fol¬ 
lowing newspaper, to-wit: The New Castle Courier, 
printed in the City of New Castle, in the County of Henry, 
Indiana (the County of Henry being one of the counties 
through which the railroad of said company runs, and none 
of the stockholders of said company residing in any other 
of the counties of said State of Indiana through which the 
road of said company runs); that at the said meeting of 
said stockholders the aforesaid and annexed agreement of 
the said directors of the said Fort Wayne, Cincinnati and 
Louisville Railroad Company was considered, and a vote 
taken by ballot for the adoption or rejection of the same, 
in pursuance of and in conformity to the provisions of the 
statute in such case made and provided, and said ballots 
were cast in person or by proxy; and that upon said ballot 
more than two-thirds (%) of all the votes of all the stock¬ 
holders (each share of stock entitling the holder thereof 
to one vote) were for the adoption of said agreement and 
articles of consolidation. 

134 In witness whereof, I, C. C. Collister, Secretary of 
Fort Wayne, Cincinnati and Louisville Railroad 
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Company have, in pursuance of the provisions of I the stat¬ 
ute in such case made and provided, certified tfie above 
facts upon the said agreement and articles of consolidation, 
and have hereunto set my hand and affixed the Corporate 
seal of the said Fort Wayne, Cincinnati and Louisville 
Railroad Company this 261 h day of March, 1923. 
[corporate seal.] * C. C. COLLISTBR, 

Secretary. 

State of Ohio, 

County of Cuyahoga , ss: 


On this 26th day of March, 1923, before me, h Notary 
Public in and for said County and State, personally came 
C. C. Collister, to me personally known and beipg by me 
duly sworn, did depose and say that he is the Secretary of 
Fort Wayne, Cincinnati and Louisville Railroad Company; 
that he knows the corporate seal of said company; that the 
seal affixed to the foregoing certificate is such seal; that it 
was thereto affixed by authority of the board of directors 
of said company, and that by like authority he subscribed 
the same as Secretary of said company. 

[notarial seal.] WILLIAM F. WE$T, 

Notary Public. 


My commission expires January 17, 1924. 

135 I, George S. Ross, Secretary of Toledo, St. Louis 
and Western Railroad Company, a corporation duly 
organized and existing under the laws of the Stalle of Indi- 
ana, do hereby certify, under the corporate seal of said 
company, that the annexed agreement and articles of con¬ 
solidation dated the 28th day of December, 192£, for the 
merger and consolidation of the said Toledo, St. ]Louis and 
Western Railroad Company, with The New Yorl^, Chicago 
and St. Louis Railroad Company, The Chicago jmd State 
Line Railroad Company, The Lake Erie and Western Rail¬ 
road Company, and Fort Wayne, Cincinnati and Louisville 
Railroad Company, was submitted to the stockholders of 
the said Toledo, St. Louis and Western Railroad Company 
at a special meeting of such stockholders called separately 
and held at the office of said company in Frankfort, Indi¬ 
ana, on the 16th day of March, 1923, for the purpose of tak¬ 
ing the same into consideration; that due notice of the 
time and place of holding such meeting and the object 
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thereof was given by the said Toledo, St. Louis and West¬ 
ern Railroad Company to its stockholders by written or 
printed notice addressed to each of the persons in whose 
names the capital stock of said company at the time of 
giving such notice stood on the books thereof, and that such 
notice was delivered to said persons respectively, or sent to 
them by mail, when their postoffice address was known to 
said company, at least thirty (30) days before the time of 
holding such meeting, and that a general notice of the time 
and place and object of said meeting was published not 
less than thirty (30) days previous to the date of such 
meeting in the newspapers hereinafter specified published 
in each of the counties of the State of Indiana hereinafter 
named, through which the road of said company runs, to- 
wit: Decatur Daily Democrat, published in Adams County; 
Bluffton Banner, published in Wells County; Warren 
Tribune, published in Huntington County; Marion Leader 
Tribune, published in Grant County; Kokomo Tribune, 
published in Howard County; Frankfort Morning Times, 
published in Clinton County; La Fayette Journal Courier, 
published in Tippecanoe County; Crawfordsville Journal, 
published 1 in Montgomery County; Attica Ledger Tribune, 
published in Fountain County; Cayuga Herald, published 
in Vermilion County and Rockville Republican, published 
in Parke County; that a like general notice of the time, 
place and object of said meeting was published not less 
than thirty (30) days previous to the time appointed for 
such meeting, in conformity with the by-laws of said com¬ 
pany, in The New York Times, a newspaper printed in the 
City of New York; that at the said meeting of said stock¬ 
holders the aforesaid and annexed agreement of the said 
Directors of the said Toledo, St. Louis & Western Railroad 
Company was considered and a vote taken by ballot for the 
adoption or rejection of the same, in pursuance of 
136 and in conformity to the provisions of the statute in 
such case made and provided, and said ballots were 
cast in person or by proxy; that upon said ballot more 
than two-thirds (%) of all the votes of all the stockholders 
[each share of stock entitling the holder thereof to one (1) 
vote] were for the adoption of said agreement and articles 
of consolidation. 

In witness whereof, I, George S. Ross, Secretary of 
Toledo, St. Louis and Western Railroad Company have, in 
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pursuance of the provisions of the statute in such case 
made and provided, certified the above facts upon the said 
agreement and articles of consolidation, and have hereunto 
set my hand and affixed the corporate seal of the said 
Toledo, St. Louis and Western Railroad Company |this 26th 
day of March, 1923. j 

[corporate seal.] GEORGE S. ROSS, 

Secretary. 

State of Ohio, 


County of Cuyahoga , ss: 

On this 26th day of March, 1923, before me, a Notary 
Public in and for said County and State, personally came 
George S. Ross, to me personally known and being by me 
duly sworn, did depose and say that he is the Secfretary of 
Toledo, St. Louis & Western Railroad Company ; that he 
knows the corporate seal of said company; that! the seal 
affixed to the foregoing certificate is such seal; tliat it was 
thereto affixed by authority of the Board of Directors of 
said Company, and that by like authority he subsqribed the 
same as Secretary of said Company. 

[notarial seal.] WILLIAM F. WEST, 

Notary Public. 


My commission expires January 17, 1924. 


137 The State of Ohio, 

Cuyahoga County , ss: 

1 

I, George Wallace, Clerk of the Court of Common Pleas, 
a Court of Record of Cuyahoga County, aforesaid!, 

Do hereby certify that William F. West, before Ivhom the 
annexed acknowledgments, oaths, affidavits, we ire taken, 
was at the date thereof a Notary Public in andj for said 
Countv, duly authorized bv the laws of Ohio to take the 
same, also to take acknowledgments, affidavits apd proofs 
of deeds or conveyances for land, tenements or heredita¬ 
ments situated and lying in said State of Ohio, anjd further 
that I am well acquainted with his handwriting ai^d believe 
his signature thereto is genuine, and that the annexed in¬ 
strument is executed according to the laws of th<J State of 
Ohio. 

Commission expires January 17, 1924. 
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In testimony whereof, I hereunto subscribe my name and 
affix the seal of said Court, at Cleveland, this 2 day of April, 
A. D., 1923. 

No. —. 

[court seal.] 

i GEORGE WALLACE, 

Clerk. 

J. A. BAKER, Dep. 


138 State of New York, 

Office of Secretary of State, ss: 


I have Compared the preceding with the original agree¬ 
ment and articles of consolidation of The New York, Chi¬ 
cago and St. Louis Railroad Company, The Chicago and 
State Line Railroad Company, The Lake Erie and Western 
Railroad Company, Fort Wayne, Cincinnati and Louisville 
Railroad Company and Toledo, St. Louis and Western Rail¬ 
road Company, forming a consolidated corporation known 
as “The New York, Chicago and St. Louis Railroad Com¬ 
pany,” with the various certificates and affidavits thereto 
annexed, filed in this office on the 10th day of April, 1923, 
and do hereby certify the same to be a correct transcript 
therefrom and of the whole thereof. 


Witness my hand and the seal of office of the Secretary 
of State, at the Citv of Albany, this 12th dav of April 1923. 
[seal.] ‘ JAMES A. HAMILTON, 

Secretary of State. 


State of New York, 
County of Erie , ss: 


I, A. R. Atkinson, Clerk of the County of Erie, and also 

Clerk of the Supreme and County Courts for said County, 

the same being courts of record, do hereby certify that I 

have compared the annexed copy of agreement and Articles 

of Consolidation with the original copy thereof entered and 

on file in the office of the Clerk of Erie Countv and that the 

•/ 

same is a correct transcript therefrom and of the whole of 
said original. 

In witness whereof I have hereunto set mv hand and 

mJ 

affixed the seal of said county and courts at Buffalo this 
16th day of April, 1923. 

[seal.] A. R. ATKINSON, 

Clerk. 
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139 Office of the Secretary of the Commonwealth. 

■ 

Harrisburg, April 9, 1923. 

Pennsylvania, ss: 

i 

I do hereby certify that the foregoing and 4nnexed is a 
full, true and correct copy of the agreement and articles of 
consolidation of The New York, Chicago and Stj Louis Rail¬ 
road Company, The Chicago and State Line Railroad Com¬ 
pany, The Lake Erie and Western Railroad Coippany, Fort 
Wayne, Cincinnati and Louisville Railroad Company, and 
Toledo, St. Louis and Western Railroad Company into one 
corporation to be known as The New York, Chicago and St. 
Louis Railroad Company so full and entire as fhe same re¬ 
mains on file in this office. 

In testimony whereof, I have hereunto set njy hand and 
caused the seal of the Secretary’s office to be affilxed the dav 
and vear above written. 

[seal.] GEORGE D. TH()RN, 

Deputy Secretary of the Commonwealth. 

■ 

Note.— On copies certified by the Deputy Secretary of 
Commonwealth of Pennsylvania under date of April 9,1923, 
the preceding certificate of the Secretary of State of the 
State of New York, and the following certificates of the 
Secretary of State of the States of Ohio, Indiana and Illi¬ 
nois, respectively, have been stri-ken out, and tljere was in¬ 
cluded an attested copy of the report and order jof the Pub¬ 
lic Service Commission of the Commonwealth ^f Pennsyl¬ 
vania which is separately printed in connection with this 
copy of the Agreement and Articles of Consolidajtion. 

140 United States of America, Ohio, 

Office of the Secretary of State: ! 

I, Tliad H. Brown, Secretary of State of the Stiite of Ohio, 
having the custody of the Great Seal of the saip State, do 
hereby certify that the foregoing is a copy, carefully com¬ 
pared by me with the original now in my official Custody, as 
Secretary of State, and found to be true and correct, of the 
agreement and articles of consolidation of The New York, 
Chicago and St, Louis Railroad Company, The Chicago and 
State Line Railroad Company, The Lake Erie arid Western 
Railroad Company, Fort Wayne, Cincinnati ancj Louisville 
Railroad Company, and Toledo, St. Louis and Western 


i 
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Railroad Company into one corporation to be known as 
“The New York, Chicago and St. Louis Railroad Com¬ 
pany/ 7 filed in this office on the lltli day of April, A. D., 
1923, and recorded in Volume 294, of the Records of Incor¬ 
porations. 

In testimony whereof, I have hereunto subscribed my 
name and affixed the Great Seal of the State of Ohio at Co¬ 
lumbus, this 11th dav of April, A. D., 1923. 

[seal.] ” THAD H. BROWN, 

Secretary of State. 

141 Certificate. 


State of Indiana, 

Office of the Secretary of State , ss: 

I, Ed. Jackson, Secretary of State of the State of Indiana, 
do hereby certify that the annexed and foregoing* is a full, 
true and complete copy of the agreement and articles of con¬ 
solidation of The New York, Chicago and St. Louis Rail¬ 
road Company, The Chicago and State Line Railroad Com¬ 
pany, The Lake Erie and Western Railroad Company, Fort 
Wayne, Cincinnati and Louisville Railroad Company and 
Toledo, St. Louis and Western Railroad Company into one 
corporation to be known as The New York, Chicago and St. 
Louis Railroad Company as the same appears of record 
in this office. 

In witness whereof, I have hereunto set my hand and 
affixed the seal of the State of Indiana at the City of Indian¬ 
apolis, this 5th dav of April, A. D., 1923. 

[seal.] ‘ ED. JACKSON, 

Secretary of State . 

142 Certificate No. —. 

State of Illinois, 

Office of the Secretary of State: 

To all to whom these Presents Shall Come, Greeting: 

I, Louis L. Emmerson, Secretary of State of the State 
of Illinois, do hereby certify that the foregoing and hereto 
attached is a true copy of the agreement and articles of con¬ 
solidation of The New York, Chicago and St. Louis Railroad 
Company, The Chicago and State Line Railroad Company, 
The Lake Erie and Western Railroad Company, Fort 
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Wayne, Cincinnati and Louisville Railroad Company, and 
Toledo, St. Louis and Western Railroad Company into one 
corporation to be known as The New York, Chicagj) and St. 
Louis Railroad Company, the original of which agreement 
is now on file and a matter of record in this office, 

In testimony whereof, I hereto set mv hand and cause to 
be affixed the Great Seal of the State of Illinois. Done at 
the Citv of Springfield, this 5th dav of April, A. D., 1923. 
[seal.] " LOUIS L. EMMERSON, 

Secretary of\ State. 

143 The foregoing Agreement and Articles of Consoli¬ 
dation with certificates of the Secretaries oil the sev¬ 
eral constitutent companies and certificate of the Secretary 
of State of the State of Ilinois were duly filed in thk various 
counties of the State of Illinois in which the lines of the 
constituent railroads are situated, as noted below.j 

No. 772. | 

State of Illinois, 

Bond County , ss: 

This instrument was filed in the Recorder’s Office of Bond 
County, aforesaid the 13th day of April, A. D. 1923, 11:50 
o’clock A. M. and recorded in Miscellaneous Record No. 2 
at page 573. 

H. L. MUDD, Recorder. 
ELVA GUM, Deputy. 

No. 11062. | 

State of Illinois, 

Coles County , ss: 

This instrument was filed for record in the Recorder’s 
office of Coles County aforesaid on the 13th day of April, 
A. D. 1923 at 8:30 o’clock A. M. and recorded in iBook 200 
of Agreements at Page 151. 

O. B. ROOT, Recorder. 
No. 7878416 j 

State of Illinois, 

Cook County , ss: 

Filed for record, 1923, April 12, A. M. 10:2$} and re¬ 
corded in book 5 of R. R. Coro, records oage 1. 

JOSEPH F. HAAS, Recorder. 
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State of Illinois, 

Cumberland County , ss: 

This instrument was tiled for record the 13th dav of 
April, 1923, at 3 o’clock P. M., and duly recorded in book 
7 of Misc. page —. 

J. H. HILL, Recorder. 

144 State of Illinois, 

County of Douglas , ss: 

I, Henry Wallace, Clerk of the Circuit Court and ex-officio 
Recorder, within and for the County and State aforesaid, 
do hereby certify that the within and foregoing instrument 
of writing was tiled for record on the 13 day of April, A. D. 
1923, at 1 o’clock P. M. and duly recorded in Volume — of 
Misc. on page —. In Testimony Whereof I have hereunto 
set my hand the dav and date aforesaid. 

HENRY WALLACE, Recorder. 

No. 8307. 


State of Illinois, 

County of Edgar , ss: 

This instrument was tiled for record in the Recorder’s 
Office of Edgar County aforesaid on the 13th day of April 
A. D. 1923, at 1 o’clock P. M. and duly recorded in Book 
5 of Mis. Cons, page 412. 

JAMES MARLEY, Recorder. 

State of Illinois, 

County of Fayette , ss: 

I, C. F. Cox, Clerk of the Circuit Court and ex-officio Re¬ 
corder, within and for the County and State aforesaid, do 
hereby certify that the within and foregoing instrument of 
writing was filed for record on the 13th day of April A. D. 
1923 at 3 o’clock P. M. and duly recorded in volume 232 of 
records on page 609. In Testimony Whereof I have here¬ 
unto set my hand the day and date aforesaid. 

C. F. COX, Recorder. 


139 


GUY T. HELVERING, COM’r INT. REV. 


No. 54122. 

State of Illinois, 

County of Ford , ss: 

I 

Filed for Record in said County on the 13th day of April 
A. D. 1923 at 5:00 o’clock P. M. and recorded in Book 88 
of Misc. Rev. page 235. 

JOHN P. RUSSELL, Recorder. 
By ETHEL R. SNELLING, beputy. 


145 No. 5252. 

State of Illinois, 

Madison County , ss: 


I hereby certify that within instrument was filefcl for rec¬ 
ord in the aforesaid County on the 13th day of 4-pril 1923 
at 1 o’clock P. M. and recorded in Book —, Pagd —. 

H. M. SANDERS, Recorder. 


No. 19359. 

I 

State of Illinois, 

County of McLean , ss: 

■ j 

Office of Recorder of Deeds. This instrument tiled for 

record on April 13,1923, at 1 P. M. and recorded in Book — 
of-Page —. 

N. B. CARSON, Recorder. 
By E. A. BENCILL, Deputy. 


No. 16392. 


State of Illinois, 

Montgomery County, ss: 


This instrument was filed for record in my office on the 
14th day of April A. D. 1923 at the hour of 9:15 o’clock 
A. M., and duly recorded in Book 19 of Misc. page —. 

WM. E. COtE, 

Clerk and Ex-Offic. Recorder. 

No. 149,595. ! 

State of Illinois, 

County of Peoria, ss: 

I, August C. Grebe, Recorder of Deeds in sa}d County, 
do hereby certify that the annexed instrument! was tiled 
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for record in my office April 13, 1923, at 9:34 o’clock A. M. 
and has been duly recorded in Book 217 on Page 402 in said 
Recorder’s Office. 

In Witness Whereof, I have hereunto set mv hand at mv 
office in Peoria the day and year above written. 

AUGUST C. GREBE, Recorder of Deeds. 
By E. E. DALTON, Deputy. 

146 State of Illinois, 

Shelby County, ss: 

This instrument was filed for record on the 13th day of 
April A. D. 1923 at 4:45 o’clock P. M. and recorded in Book 
219 of Misc. at Page 433. 

W. W. GRIFFITH, Clerk. 
No. 39038. 


State of Illinois, 

St. Clair County, ss: 

This instrument was Filed for Record at 10:10 A. M. 
April 13, 1923 and recorded in Book —, Page —. 

OTTO WEIBERT, Rec. 
Per O. W. 

State of Illinois, 

Tazeivell Co., ss: 

I hereby certify that this instrument was filed for record 
on the 13th day of April A. D. 1923 at 10:15 o’clock A. M. 
and duly recorded in book B. F. on page —. 

1 ED L. MEYERS, Recorder. 

No. 234,154. 

State of Illinois, 

Vermilion County, ss: 

I certify that this instrument was filed for record this 
13th day of April 1923 at 2:20 o’clock P. M. and recorded 
in vol. 5 of Articles Incorp. records of said County at 
page 8. 

W. H. CARTER, Recorder. 

' - F. L. DWIGGINS, Deputy. 
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No. 106455. 


State of Illinois, 

Woodford County, ss: ! 

This instrument was filed in the Recorder’s Office of said 
County on the 13 day of April A. D. 1923, at 8:0O o’clock 
— M., and dulv recorded in Book 14 of Miscl. pa^ge —. 

E. A. HOLSTM^N, 

Recorder. 

I, C. C. Collister, Assistant Secretary of The Niew York, 
Chicago and St. Louis Railroad Company, do hereby certify 
that I have diligently compared the foregoing recprd of fil¬ 
ing in Illinois Counties with the original certificates filed 
in the office of the company, and that the foregoijig record 
is true and correct. 

C. C. COLLISTER, 
Assistant Secretary. 

State of Ohio, 

County of Cuyahoga, ss: 

Subscribed and sworn to before me, a Notary j Public in 
and for said County and State this 19th day of AJpril 1923. 
[notarial seal.] W. F. WE$T, 

Notary Public. 


My Commission expires January 17, 1924. 
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Filed at Hearing, May 20, 1931. 
United States Board of Tax Appeals. 
Docket No. 15803. 


The New York, Chicago & St. Louis Railroad Company”, 
Successor to The Lake Erie & Western Railroad Com¬ 
pany, Petitioner, 

v. 

Commissioner of Internal Revenue, Respondent. 

i 

I 

Answer to Second Amended Petition Filed May 4,1931. 

The Commissioner of Internal Revenue, by hi^ attorney, 
C. M. Charest, General Counsel, Bureau of Internal Reve¬ 
nue, for answer to the amended petition of the abpve named 
taxpayer, admits and denies as follows: 
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I. Admits that the petitioner is a consolidated railroad 
corporation duly organized and existing- under the laws of 
the States of Illinois, Indiana, Ohio, Pennsylvania, and New 
York. Neither admits nor denies the allegations to the 
effect that the petitioner is the taxpayer in this proceed¬ 
ing- for the reason that such allegations state a conclusion 
of law. 

Admits that the petitioner’s principal office and place of 
business is as alleged in the second paragraph of Part I 
of the second amended petition. 

II. Admits the allegations contained in Part II of the 

second amended petition. 

149 III. Admits that the taxes in controversv are in- 
come taxes for the calendar year 1920, but denies 

that the amount in controversy is correctly stated in Part 
III of the second amended petition. 

IV. Admits the allegations contained in Part IV of the 
second amended petition. 

V. Admits the allegations contained in Part V of the 
second amended petition. 

VI. Admits the allegations contained in the first, second, 
and third paragraphs of Part VI of the second amended 
petition. 

Admits that the Agreement and Articles of Consolida¬ 
tion were duly made and executed bv the constituent com- 
panies hnd filed and recorded pursuant to law as alleged 
in the fourth paragraph of Part VI of the second amended 
petition, and were duly approved by the proper state au¬ 
thorities. Admits that all things necessary to the comple¬ 
tion and consummation of the consolidation were duly done 
and effected, thus creating the petitioner, but for lack of 
information as to the exact date on which the petitioner 
was created, denies that it was created on or prior to April 
14, 1923. Admits that petitioner became liable primarily 
and directly for all unpaid income taxes of the Lake Erie 
and avers that it also became liable secondarily as 

150 transferee therefor. Neither admits nor denies the 
allegations contained in the last sentence of the 

fourth paragraph of Part VI of the second amended peti¬ 
tion for the reason that such allegations state conclusions 
of law. 

VII. Admits that the Lake Erie at all times prior to the 
consolidation kept its books in accordance with the rules 
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prescribed by the Interstate Commerce Commission and 
rendered its income tax returns for the calendar 'vfear 1920 
on the accrual basis as alleged in the first sentence of the 
first paragraph of Part VII of the second amended peti¬ 
tion. For lack of information necessary to fornj a belief 
as to the truth or falsity thereof denies the allegations con¬ 
tained in the second sentence of the first paragraph of Part 
VII of the second amended petition. 

For lack of information necessary to form a belief as to 
the truth or falsity thereof, respondent denies tile allega¬ 
tions contained in the first sentence of the secdnd para¬ 
graph of Part VII of the second amended petition.! Admits 
the allegations contained in the second, third, fourth, and 
fifth sentences of the second paragraph of Part Vll of the 
second amended petition. For lack of information neces¬ 
sary to form a belief as to the truth or falsity thereof, 
denies the allegations contained in the sixth sentence of 
the second paragraph of Part VII of the second! amended 
petition. Denies the allegations contained in th£ seventh 
and eight sentences of the second paragraph of Part VII 
of the second amended petition for the reason! that the 
Articles of Consolidation are the best evidence of the provi¬ 
sions thereof. 

151 VIII. Admits that error was committed as al¬ 
leged in paragraph 1 of Part VIII of the second 
amended petition. Denies that error was committed as al¬ 
leged in paragraphs 2 to 6, inclusive, of Part Vtll of the 
second amended petition. 

IX. 1 to 9, inclusive. Admits the allegations contained 
in paragraphs 1 to 9, inclusive, of Part IX of the second 
amended petition. 

10. For lack of information necessarv to form a belief 
as to the truth or falsity thereof, denies the allegations 
contained in paragraph 10 of Part IX of the second 
amended petition. 

11. Admits that an agreement in writing was entered 
into by and between the Lake Erie and the Northern Ohio 
on October 1, 1885, a copy of which agreement i£ attached 
to the petition, marked Exhibit B. Denies all; other al¬ 
legations contained in paragraph 11 of Part IX of the 
second amended petition. 

12. Denies the allegations contained in paragraph 12 of 
Part IX of the second amended petition. 
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13. Admits that an agreement was entered into by and 
between the Lake Erie and The Akron, Canton & Youngs¬ 
town Railway Company, a copy of which is attached to the 
petition, marked Exhibit C. Denies all other allegations 
contained in paragraph 13 of Part IX of the second 
amended petition. 

14, 15, and 16. Denies the allegations contained in para¬ 
graphs 14, 15, and 16 of Part IX of the second amended 

petition. 

152 17. Admits that the Lake Erie deducted the sum 
of $92,661.33 from gross income in its return for the 

calendar year 1920. Admits that the respondent has dis¬ 
allowed this deduction in determining the deficiency shown 
in the deficiency letter, but denies that such disallowance 
was improper. 

18. Denies the allegations contained in paragraph 18 of 
Part IX of the second amended petition. 

19 to 24, inclusive. Admits the allegations contained in 
paragraphs 19 to 24, inclusive, of Part IX of the second 
amended petition. 

25. Admits that the Director General of Railroads failed 
to properly maintain the Lake Erie’s properties during 
Federal control. Denies that the Lake Erie and/or the 
petitioner suffered a capital loss by reason of the under- 
maintenance of the Lake Erie’s properties during Federal 
control. 

26. Admits that the petitioner and/or the Lake Erie re¬ 
ceived from the Director General of Railroads an allow¬ 
ance of $459,356.19 on account of the undermaintenance of 
the properties of the Lake Erie during the period of Fed¬ 
eral control, but denies that such allowance was onlv a 
partial restoration or restitution for or indemnification for 
the undermaintenance sustained. 

27 and 28. Denies the allegations contained in para¬ 
graphs 27 and 28 of Part IX of the amended petition. 

153 29. Denies that the respondent has improperly in¬ 
creased the Lake Erie’s net income for the year 

1920 in the sum of $459,356.19 on account of the under¬ 
maintenance allowed by the Director General of Railroads 
in final settlement, and specifically denies that he has 
treated the aforesaid amount as income but alleges that the 
increase in net income "was due to the disallowance of a 
deduction in the aforesaid sum as shown in Schedule 1-a 
(g) of the notice of deficiency. 
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30. Denies that the respondent has erred in increasing 
the Lake Erie’s net income in the sum of $459:356.19 as 
alleged, and specifically denies that he has included the 
aforesaid amount in income and alleges that th^ increase 
in net income is due to the disallowance of a deduction in 
the aforesaid amount. 

31 to 35, inclusive. Admits the allegations contained in 
paragraphs 31 to 35, inclusive, of Part IX of t)ie second 
amended petition. 

36 to 39, inclusive. Denies the allegations contained in. 
paragraphs 36 to 39, inclusive, of Part IX of tjhe second 
amended petition. 

40 and 41. Admits the allegations contained in para¬ 
graphs 40 and 41 of Part IX of the second amended peti¬ 
tion. : 

42. Admits that the Lake Erie duly accepted jail of the 
provisions of Section 209 of Transportation Act, |920. De¬ 
nies all other allegations contained in paragr4ph 42 of 
Part IX of the second amended petition. 

154 43. Denies that the respondent improperly pro¬ 

poses to assess the Lake Erie a normal income tax. 
of 2% of its taxable income for the year 1920 exjcept as to 
that portion of its taxable income, if any, earnfed during 
the months of January and February, 1920. 

44 and 45. Denies the allegations contained in para¬ 
graphs 44 and 45 of Part IX of the second amended peti¬ 
tion. 

i 

46 and 47. Admits the allegations contained! ' m para¬ 
graphs 46 and 47 of Part IX of the second amehded peti¬ 
tion. 

48. Admits the allegations contained in paragraph 48 of 
Part IX of the second amended petition except that he 
denies that he should be required to elect whether to rely 
upon the notice of deficiency dated February 17j 1927, ad¬ 
dressed to The New York, Chicago & St. Loui4 Railroad 
Company as transferee of the assets of the Lalie Erie or 
upon the notice of deficiency from which this appeal was 
taken. 

49. Denies the allegations contained in paragraph 49 of 
Part IX of the second amended petition. 

X. Denies generally and specifically each and every alle¬ 
gation contained in the second amended petition not here¬ 
inbefore admitted, qualified, or denied. 

10—6155a 
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XI. In addition to the matter hereinbefore set forth, re¬ 
spondent alleges as follows: 

155 During the year 1920 the Lake Erie and Western 
Railroad Company charged to operating expenses 

on its books and deducted on its income tax return for 1920 
amounts totalling $1,081,109.00, representing credits to re¬ 
serves designated as Equalization Reserves and Equip¬ 
ment Repair Reserves. During the same year said com¬ 
pany made charges on its books to such reserves totalling 
$615,913.92. The amount by which the aggregate credits 
to such reserves exceeded the aggregate charges thereto 
in the year 1920 amounted to $428,195.08. During the year 
1921 charges were made to the reserves in question amount¬ 
ing to $49,460.39 which were properly applicable to the 
year 1920. Respondent in the notice of deficiency for 1920 
made no adjustment to the income reported with respect 
to the above items. Respondent avers that the amounts 
credited to such reserves are not proper deductions from 
gross income for 1920 in that such amounts were neither 
incurred nor paid within such taxable year and that the 
only amounts properly allowable as deductions for 1920 
are the charges made to such reserves in 1920 represent¬ 
ing actual expenditures plus the additional charges of $49,- 
460.39 made*in 1921 which are properly applicable to 1920. 
The difference between the aggregate credits claimed as a 
deduction by the Lake Erie and the aggregate charges 
properly allowable amounts to $378,734.69. 

156 Respondent, therefore, alleges that the not in¬ 
come as determined in the notice of deficiencv should 

% 

be increased in the amount of $378,734.69 and that the pro¬ 
posed deficiency should be increased accordingly. 

Wherefore, it is prayed that the taxpayer’s appeal be 
denied and that the proposed deficiency be increased as in¬ 
dicated above. 

(Signed) C. M. CHAREST, 

General Counsel, 
Bureau of Internal Revenue. 


Of Counsel: 


E. C. ALGIRE, 

Special Attorney, 

Bureau of Internal Revenue. 


ECA :RBI. 
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157 Rec’d 9/25/31. Filed Oct. 5, 1931. 

United States Board of Tax Appeals. ! 

Docket No. 15803. 

j 

The New York, Chicago and St. Louis Railroad Company, 
Successor Corporation to The Lake Erie and Western 
Railroad Company, Petitioner, 

V * j 

Commissioner of Internal Revenue, Respondent. 

i 

Motion. 

\ 

Comes now The New York, Chicago and St. Lbuis Rail¬ 
road Company, the petitioner in this proceeding, by its at¬ 
torney, John H. Agate, and respectfully moves for leave 
to amend its second amended petition herein, fil^d May 4, 
1931, as follows: j 

1. To amend paragraphs 3 and 4 of Part VIII of said 
second amended petition to read, respectively: j 

3. In disallowing—as shown in Schedules 1 (gj) and 1-a 
(g) of the notice of deficiency—as a deduction from the 
Lake Erie’s gross income, $459,356.19 of its expenditures 
for maintenance of way and structures and fot mainte¬ 
nance of equipment, which expenditures consiste|l of ordi¬ 
nary and necessary expenses paid or incurred by the Lake 
Erie during the taxable year in carrying on its. business 
and of a reasonable allowance for the exhaustion, wear and 
tear of property used in the business. 

4. In not allowing, as a deduction from the Lake Erie’s 
gross income, a loss of not less than $1,500,000.00, j sustained 

by the Lake Erie during the taxable yeai* and not 

158 compensated for by insurance or otherwise, which 
losses resulted from the depreciation, destruction 

and undermaintenance of, and damage to, the Lake Erie’s 
property (including the Fort Wayne, Cincinnati qnd Louis¬ 
ville Railroad and the Northern Ohio Railway) J while un¬ 
der Federal control. 

2. To amend paragraphs 19 to 30, both inclusive, of Part 

IX of said second amended petition to read, respectively: 

. 

(Error No. 3.) 

19. The Lake Erie duly and properly charged to oper¬ 
ating expenses on its books, in its Maintenance oft Way and 
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Structures Accounts and its Maintenance of Equipment 
Accounts, and deducted on its income tax return for 1920, 
certain ordinary and necessary expenses paid or incurred 
by it during 1920 in carrying on its business and certain 
allowances, not unreasonably great, for the exhaustion, 
wear and tear of property used in its business. Of the 
aggregate amount so charged and deducted, Respondent 
has disallowed as a deduction $459,356.19, as shown in 
Schedules 1 (g) and 1-a (g) of the notice of deficiency, 
which said Schedule 1-a (g) states: 

4 4 This item, representing expenditures made subsequent 
to Federal Control to rehabilitate your property to the 
extent of undermaintenance of way and structures and 
equipment during the period of Federal Control for which 
you were allowed payment in final settlement with the Di¬ 
rector General of Railroads and which is included in the 
amount of $113,314.42 credited to profit and loss on your 
books in closing journal entry #1869 of July, 1924, is held 
not to be an allowable deduction from gross income. This 
transaction falls within the provisions of Article 49 and 
50 of Regulations 45, with respect to the compulsory con¬ 
version of property, and also Sections 214 (a) (12) and 
234 (a) (14) of the Revenue Act of 1921.” 

20. In time of war, and by proclamation dated Decem¬ 
ber 26, 1917, the President requisitioned, from and as of 

12:00 o’clock, noon, December 28, 1917, the posses- 
159 sion, use, control, and operation (called herein 

44 Federal control”) of certain railroads and svs- 
terns of transportation (called herein 44 carriers”), includ¬ 
ing those of the Lake Erie itself, those of its subsidiary. 
Fort Wayne, Cincinnati and Louisville Railroad Company, 
and those of the Lake Erie’s lessor, The Northern Ohio 
Railway Company (collectively called herein 44 the Lake 
Erie’s property”). Federal control was to be and was 
exercised by the President through a Director General of 
Railroads (called herein 44 the Director General”). 

21. An Act of Congress, approved March 21, 1918, and 
known as 44 Federal Control Act”, authorized the Presi¬ 
dent, through such agencies as he might determine, to agree 
with carriers for just compensation, and required every 
such agreement to contain adequate and appropriate pro¬ 
visions for the maintenance, repair, renewals, and depre- 
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elation of the property, for the creation of any reserves or 
reserve funds found necessary in connection therewith, and 
for such accounting and adjustments of charges and pay¬ 
ments, both during and at the end of Federal control, as 
might be requisite in order that the property of leach car¬ 
rier might be returned to it in substantially as j good re¬ 
pair and in substantially as complete equipment as it was 
in at the beginning of Federal control, and alsq that the 
United States might, by deductions from the just compen¬ 
sations or by other proper means and charges, | be reim¬ 
bursed for the cost of any additions, repairs, renewals, and 
betterments to such property not justly chargeable to the 
United States; and provided that, in making such account¬ 
ing and adjustments, due consideration should bb given to 
the amounts expended or reserved by each carrier for main¬ 
tenance, repairs, renewals, and depreciation diiring the 
three years ended June 30, 1917, to the condition of 
160 the property at the beginning and at the ei\d of Fed¬ 
eral control and to any other pertinent facts and 
circumstances. 

22. A written agreement, a copy of which is jiereto at¬ 
tached, marked “Exhibit D”, and hereby made p^rt hereof, 
was made December 27, 1918, by and between thb Director 
General and the Lake Erie. 

23. An Act of Congress, approved February 28,j 1920, and 
known as “Transportation Act, 1920”, terminated Federal 
control at 12:01 A. M., March 1, 1920, and the jPresident 
then, and not before, relinquished possession arid control 
of the Lake Erie’s property and ceased the use ajnd opera¬ 
tion thereof. 

24. The Director General, acting for and on behalf of the 
United States and the President, was required sb to main¬ 
tain, renew, and provide for depreciation of the Lhke Erie’s 
property and so to replace destroyed, worn out j or depre¬ 
ciated property, or provide such replacement fhnds, that, 
at the end of Federal control thereof, the Lake Erie’s prop¬ 
erty might be returned to the Lake Erie in substantially as 
good repair and in substantially as complete equipment as 
it was in at the beginning of Federal control thereof. 

25. The Director General failed to comply witjh said re¬ 
quirement, failed adequately either to maintain,! to renew, 
or to provide for depreciation of the Lake Erie’s! property, 
failed adequately either to replace the same when destroyed, 
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worn out or depreciated, or to provide funds for such re¬ 
placement, and failed to return the Lake Erie’s property 
to the Lake Erie at the end of Federal control thereof either 
in substantially as good repair or in substantially as com¬ 
plete equipment as it was in at the beginning* of Federal 
control thereof; and Federal control of the Lake Erie’s 
property caused and resulted in the partial destruc- 

161 tion and consumption thereof, much damage thereto, 
and great depreciation thereof; whereby the Lake 

Erie and Petitioner, as successor of the Lake Erie, sus¬ 
tained, as of the end of Federal control, a deductible loss 
exceeding $2,000,000.00. 

26. In 1924 Petitioner received from the Director General 
an allowance of $459,356.19 in final settlement of its claim 
for said loss. This allowance was referred to sometimes 
thereafter by the Director General and bv Petitioner as an 
allowance for “undermaintenance”; but it was not, nor was 
any portion thereof, an allowance or payment upon the cost 
either of repairs, of maintenance, or of depreciation which 
is generallv recognized and treated as an ordinary and 
necessary business expense. 

27. Said allowance, so received from the Director Gen¬ 
eral by Petitioner, was only in partial restoration of, and 
partial restitution, indemnification and compensation for, 
said loss; which greatly exceeded the amount of said al¬ 
lowance. 

28. No part of said loss, on account of which said allow’- 
ance was so received by Petitioner, was made good, either 
by the Lake Erie during the taxable year or by the Lake 
Erie or Petitioner in any subsequent year, by rehabilitation 
of the Lake Erie’s property or otherwise, expenditures for 
which have been deducted, either in whole or in part, by 
them or by either of them on anv income tax return. 

29. The entire amount of said allowance was the pro¬ 
ceeds of a compulsory and involuntary conversion of the 
Lake Erie’s property into cash or its equivalent as a result 
of the exercise of the power of requisition; and Petitioner 
forthwith in good faith, under regulations prescribed by 
the Commissioner of Internal Revenue, expended the pro¬ 
ceeds of such conversion in the acquisition of other 

162 property of a character similar or related in serv¬ 
ice or use to the property so converted. 
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30. Respondent erred in disallowing- as a deduction from 
the Lake Erie’s gross income for 1920 said suni of $459,- 
356.19, all of which was deductible. 

3. To amend paragraphs 31 and 39, both inclusive e, of Part 
IX of said second amended petition to read, respectively: 

i 

(Error No. 4) j 

31. Petitioner repeats and realleges paragraph ^0 thereof. 

32. Petitioner repeats and realleges paragraph j21 hereof. 

33. Petitioner repeats and realleges paragraph!22 hereof. 

34. Petitioner repeats and reallages paragraph j23 hereof. 

35. Petitioner repeats and realleges paragraph|24 hereof. 

36. Petitioner repeats and realleges paragraph!25 hereof. 

37. Neither the Lake Erie nor Petitioner waS compen¬ 
sated for said loss, either by the Director General or other¬ 
wise, except to the extent of $459,356.19, allowed by the 
Director General to Petitioner in final settlement thereof 
in 1924. 

38. Neither the Lake Erie nor Petitioner ever has de¬ 
ducted anv of said loss in anv income tax return. 

«/ 

39. Respondent erred in not allowing as a deduction from 
the Lake Erie’s gross income for 1920 said loss of not less 
than $1,500,000.00, so sustained by the Lake Erie and not 
compensated for by insurance or otherwise. 

Respectfullv submitted. 

JOHN H. AGATE, j 
715 Union Trust Building , j 
loth & ff Sts., N. W. y Washington, D\ C. y 

Attorney for Petitioner. 

September 23, 1931. I 

163 [Stamp:] U. S. Board of Tax Appeals.! Received 
Nov. 4, 1931. i 

[Stamp:] United States Board of Tax Appeals. Filed 
Nov. 4, 1931. | 

I 
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United States Board of Tax Appeals. 

Docket No. 15803. 

The New York, Chicago & St. Louis Railroad Company, 

Successor Corporation to The Lake Erie & Western Rail¬ 
road Company, Petitioner, 

v. 

Commissioner of Internal Revenue, Respondent. 

Answer to Amendment to Second Amended Petition. 

Filed May 4,1931. 

The Commissioner of Internal Revenue, by his attorney, 
C. M. Charest, General Counsel, Bureau of Internal Reve¬ 
nue, for answer to amendment to to second amended peti¬ 
tion of the above named taxpayer, admits and denies as 
follows: 

3. Denibs that error was committed as alleged in para¬ 
graph 3 of Part VIII of the second amended petition as 
amended. 

4. Denies that error was committed as alleged in para¬ 
graph 4 of Part VIII of the second amended petition as 
amended. 

19. Denies the allegations contained in the first sentence 
of paragraph 19 of Part IX of the second amended petition 
as amended. Admits the remaining allegations contained 
in paragraph 19 of Part IX of the second amended peti¬ 
tion as amended. 

20. Admits the allegations contained in paragraph 20 of 
Part IX of the second amended petition as amended. 

21. Denies the allegations contained in paragraph 21 of 
Part IX of the second amended petition as amended for 

the reason that the Federal Control Act and the 
164 standard agreement referred to are the best evidence 
of the provisions thereof. 

22 and 23. Admits the allegations contained in para¬ 
graphs 22 and 23 of Part IX of the second amended petition 
as amended. 

24. Denies the allegations contained in paragraph 24 of 
Part IX of the second amended petition as amended for the 
reason that the agreement entered into by and between the 
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Director General and the petitioner is the best evidence of 
the obligations imposed upon the said Director General. 

25. Admits that the Director General failed to ade¬ 
quately maintain petitioner’s property during Federal con¬ 
trol and failed to return such property to the petitioner at 
the end of Federal control in substantially as gopd repair 
or in substantially as complete equipment as it yas in at 
the beginning of Federal control. Denies all oth^r allega¬ 
tions contained in paragraph 25 of Part IX of tl]ie second 
amended petition as amended. 

26. Admits that during the year 1924 the petitioner re¬ 
ceived from the Director General an allowance of $459,- 
356.19, which allowance was referred to thereafter by the 
Director General and by the petitioner as an allowance for 
4 ‘undermaintenance.” Denies all other allegations con¬ 
tained in paragraph 26 of Part IX of the second amended 
petition as amended. 

27 to 30, inclusive. Denies the allegations contained in 
paragraphs 27 to 30, inclusive, of Part IX of tike second 
amended petition as amended. j 

31. Respondent’s answer to paragraph 31 of Part IX of 
the second amended petition as amended is in every respect 
the same as his answer to paragraph 20 of Part jlX of the 
second amended petition as amended. j 

165 32. Respondent ’s answer to paragraph 32 of Part 

IX of the second amended petition as amended is in 
every respect the same as his answer to paragraph 21 of 
Part IX of the second amended petition as amended. 

33. Respondent’s answer to paragraph 33 of I Part IX 
of the second amended petition as amended is j in every 
respect the same as his answer to paragraph 22 or Part IX 
of the second amended petition as amended. 

34. Respondent’s answer to paragraph 34 of Pjart IX of 
the second amended petition as amended is in eve^y respect 
the same as his answer to paragraph 23 of Part ilX of the 
second amended petition as amended. 

35. Respondent’s answer to paragraph 35 of I^art IX of 
the second amended petition as amended is in evej-y respect 
the same as his answer to paragraph 24 of Part !IX of the 
second amended petition as amended. 

36. Respondent’s answer to paragraph 36 of Part IX of 
the second amended petition as amended is in evefv respect 
the same as his answer to paragraph 25 of Part jlX of the 
second amended petition as amended. 
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38 and 39. Denies the allegations contained in para¬ 


graphs 37, 38, and 39 of Part IX of the second amended 
petition as amended. 


Denies generally and specifically each and every allega¬ 
tion contained in the amendment to second amended peti¬ 
tion not hereinbefore admitted, qualified or denied. 

Wherefore, it is prayed that petitioner’s appeal be de¬ 
nied. 

(Signed) C. M. CHAREST, 

General Counsel, 
Bureau of Internal Revenue. 


Of Counsel: 


E. C. ALGIRE, 

Special Attorney, 

Bureau of Internal Revenue. 


ECA :RBI. 


166 Filed at Hearing May 20, 1931. 

United States Board of Tax Appeals. 
Docket No. 26777.. 


The New York, Chicago and St. Louis Railroad Company, 

Petitioner, 

v. 

Commissioner of Internal Revenue, Respondent. 

Amended Petition. 

The New York, Chicago and St. Louis Railroad Company 
hereby petitions for a redetermination of the deficiency set 
forth by the Commissioner of Internal Revenue in his 
notice of deficiency (IT :R:RR-2S0, BSP-60D) dated Febru¬ 
ary 17, 1927 under Section 280 of the Revenue Act of 1926, 
proposing an assessment against it, as a transferee of 
property of The Lake Erie and Western Railroad Com¬ 
pany, under that section; and hereby appeals from said 
notice; and as a basis of its proceeding alleges as follows: 

I. Petitioner is a consolidated railroad corporation duly 
organized and existing under the laws of the States of 
Illinois, Indiana, Ohio, Pennsylvania and New York. It is 
the successor and a continuation of said The Lake Erie and 
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Western Railroad Company (hereinafter called *fthe Lake 
Erie”); and, if any assessment is to be made aga]inst Peti¬ 
tioner, such assessment should be made against it as the 
taxpayer. 

167 Petitioner’s principal office and place of business 
are in the Terminal Tower, Public Square, Cleveland, 

Ohio. I 

II. The notice of deficiency, copy of which is attached 

hereto marked 4 ‘Exhibit A”, was mailed to Petitioner on 
February 17, 1927, and was given under Section 280 of the 
Revenue Act of 1926. j 

III. The liability in controversy is in respect bf income 

taxes for the calendar year 1920 and, on the basjis of said 
notice of deficiency, for $103,537.40. j 

By his amended answer to amended petition herein, filed 
April 17, 1931, Respondent now proposes that tjhe net in¬ 
come, as determined in said notice of deficiency, be in¬ 
creased in the amount of $378,734.69 and that, the amount 
of such alleged deficiency be increased accordingly. 

IV. Prior to said 17th day of February, 1927, Respond¬ 
ent mailed to the Lake Erie, care of Petitioner, b notice of 
deficiency, dated March 12, 1926, which he never! has with¬ 
drawn, and wherein and whereby he proposed and proposes 
to assess said sum of $103,537.40, under Section j274 of the 
Revenue Act of 1926, as a deficiency in income t^xes of the 
Lake Erie for said calendar vear 1920. Petitioner, succes- 

• ^ j ■ 

sor to the Lake Erie, duly petitioned for a redetermination 
of the deficiency set forth in said notice of deficiency, dated 
March 12, 1926, and duly appealed therefrom -J and that 
petition and appeal are now pending before this Board in 
Docket No. 15,803. ! 

168 V. Throughout the calendar year 1920 the Lake 
Erie was a railroad corporation duly organized and 

existing under the laws of the State of Illinois ai^d engaged 
in the transportation business. 

VI. Respondent erred in the determination bf liability 
set forth in said notice of deficiency, dated February 17, 
1927, in the following particulars: 

1 

1. In adding to the Lake Erie’s income the s[um of $3,- 
609.47, representing the amount received for jside track 
donations. 

2. In disallowing as a deduction from, and in'adding to, 
the Lake Erie’s income the sum of $92,661.33, an(il in failing 
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and refusing to allow, as a deduction from such income, a 
loss of not less than $1,500,000, resulting from the sale, 
assignment and transfer to The Akron, Canton and Youngs¬ 
town Railway Company on March 1, 1920, of stock of The 
Northern Ohio Railway Company, of the lease of its prop¬ 
erties to the Lake Erie, and of the Lake Erie’s claim against 
The Northern Ohio Railway Company thereunder. 

3. In adding to the Lake Erie’s income the sum of $459,- 
356.19, allowed bv the Director General of Railroads for 
undermaintenance of its property during the period of Fed¬ 
eral Control. 

4. In not allowing, as a deduction from the Lake Erie’s 
income, a loss of not less than $1,500,000, resulting from the 
depreciation, destruction, damage and undermaintenance of 
its property during the period of Federal Control. 

5. In proposing to assess liability for the amount of any 
normal tax for the year 1920 in excess of one-third of 2% 
plus $2,832.70, and in adding to the Lake Erie’s income the 
sum of $500,918.65, or any other or different sum in excess 
of $498,085.95, representing the amount received from the 
United States under the guaranty provisions of Section 209 
of Transportation Act, 1920, in final settlement of the Lake 
Erie’s claim, as certified bv the Interstate Commerce Com- 

mission in Finance Docket No. 571. 

169 6. Respondent further erred in mailing and serv¬ 

ing said notice of deficiencv after mailing and serv- 
ing, and without withdrawing, said prior notice, dated 
March 12, 1926, to the Lake Erie, care of Petitioner, under 
Section 274 of the Revenue Act of 1926. 

7. Respondent further erred in proposing in his amended 
answer to amended petition herein, filed April 17,1931, that 
there be disallowed as a deduction from, and added to, the 
Lake Erie’s income the sum of $378,734.69, representing 
amounts credited to reserves designated Equalization Re¬ 
serves and Equipment Repair Reserves. 

8. Respondent further erred in proposing to assess either 
said amount of $103,537.40 or any amount whatsoever 
against Petitioner under Section 280 of the Revenue Act 
of 1926. 

VII. Other facts upon which Petitioner relies as a basis 
of this proceeding are: 

1. Income Tax return for the calendar year 1920 was filed 
by the Lake Erie and as due, showing no taxable income. 
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Amended Return and Re-amended Return for the same 
period were filed thereafter showing* no taxable^ income. 
The Lake Erie’s books were kept at all times, ancj said Re¬ 
turn, Amended Return and re-amended Return, and the 
Lake Erie’s income tax returns for preceding* years, were 
rendered, on the accrual basis. 

170 Error No. 1. 

2. At the instance of certain industries along* it£ right of 
way the Lake Erie during the calendar vear 1920 built side- 
tracks from its line of railroad to the industries. 

3. In some cases the cost of constructing such sidetracks 
was paid by the Lake Erie and it was reimbursed by the 
industry. In other cases the industry paid the Estimated 
cost in advance to the Lake Erie, which then built! the side¬ 
track, paying the construction cost with the industry’s 
money. In either event title to the sidetrack vested in the 
Lake Erie, not in the industrv. 

4. These donating industries paid the same lawful tariff 
rates for shipments of freight as did other shippers who 
had not contributed towards the cost of constructing these 
sidetracks. 

5. The total involved for the period in question is 

$3,609.47. | 

6. The Lake Eric credited this amount to a surplus ac¬ 
count labeled “Donations”, as required by the interstate 
Commerce Commission’s Classification of Accounts. The 
Lake Erie paid the cost of these sidetracks from this ac¬ 
count. The cost of building these sidetracks was charged 
by it to capital account, namely Investment in poad and 
Equipment in accordance with said Classification of Ac¬ 
counts. 

7. This amount was not income as the same represented 
a contribution or gift to capital by such contributing indus¬ 
tries for the purpose of adding to the Lake Erie’sj property 
and the Lake Erie had no control over the disposition of 
the funds received except to expend the same iii building 

said side tracks. This was a capital gain.! 

171 8. In Schedule 1(b) of the 60-day letterj to which 
this petition is directed Respondent has improperly 

added to income the sum of $3,609.47 as income flrom side¬ 
track donations. This is the amount here in dispute. The 
amount so added by Respondent was received bv the Lake 
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Erie, as above stated, and was not reported as income. No 
tax has been paid thereon. 

9. Respondent erred in adding to the Lake Erie’s income 
said sum of $3,609.47, representing said amount so received 
by the Lake Erie for sidetrack donations. 

172 Error No. 2. 

10. The properties of The Pittsburgh, Akron and West¬ 
ern Railroad Company, including a railroad extending from 
Akron, Ohio, to Delphes, Ohio, were sold in mortgage fore¬ 
closure proceedings October 17, 1894, to a syndicate of its 
mortgage bondholders who effected a reorganization by in¬ 
corporating, under the laws of the State of Ohio, a new cor¬ 
poration known as The Northern Ohio Railway Company, 
hereinafter called 4 ‘the Northern Ohio”, which became the 
owner of said property and issued in payment therefor 
$2,500,000 of First Mortgage 5% 50-Year Gold Bonds, $648,- 
000 of preferred stock and $3,580,000 of common stock. 

11. In connection with, and as part of, the reorganization 
the Lake Erie became the owner of all of said common 
stock and it and the Northern Ohio, on October 1, 1895, duly 
made and entered into an agreement in writing, a copy of 
which is hereto attached marked Exhibit “B” and lierebv 
made part hereof, and whereby the properties of the North¬ 
ern Ohio were leased to the Lake Erie for a term of 999 
years from April 1, 1895, renewable forever. 

12. After said 1st day of October, 1895, the Lake Erie 
advanced to, and for the use and benefit of, the Northern 
Ohio, pursuant to said agreement, sums aggregating $2,540,- 
088.36 prior to March 1, 1913, and additional sums, aggre¬ 
gating $1,354,883.15 thereafter and prior to March 1, 1920, 
or an aggregate amount of $3,894,971.51, the repayment of 
all of which bv the Northern Ohio to the Lake Erie was duly 
secured, under said agreement, by lien upon, or pledge of, 

the future earnings of the Northern Ohio. 

173 13. On March 1,1920, the Lake Erie sold, assigned 

and transferred to The Akron, Canton and Youngs¬ 
town Railway Company the said lease, said common stock 
and the Lake Erie’s net claim and lien against the Northern 
Ohio by reason of said advances prior to March 1, 1920, in 
the aggregate amount of $3,894,971.51, by and in accordance 
with an agreement in writing, a copy of which is hereto at¬ 
tached marked “Exhibit C” and hereby made part hereof. 
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14. Said lease, stock and secured claim for advances prior 
to March 1, 1913, had a fair market price or value on that 
date of not less than $1,500,000, no part of which was in¬ 
cluded in the deductions taken in income tax retjurns for 
loss on this property, namely $1,465,014.08. 

15. The cost thereof to the Lake Erie, in addition to 
deductions previously taken in income tax return^ for loss 
on this property, namely $1,465,014.08, was not less than 
$1,500,000 on March 1, 1913, and at all times subsequent 
thereto. 

16. The Lake Erie suffered in the calendar year 1920 a 
loss on said sale, assignment and transfer of at leasjt $1,500,- 
000 in addition to deductions previously taken in inpome tax 
returns for loss on this property, namely $l,465,01j4.08. 

17. In its return for the calendar year 1920 the Liake Erie 
deducted from gross income on account of such! loss the 
sum of $92,661.33 and no more. In Schedule 1((|) of the 
60-dav letter to which this petition is directed Respondent 
has improperly disallowed this deduction and added it to 
income. 

18. Respondent erred in disallowing as a deduction from, 
and in adding to, the Lake Erie’s income said sum of 

174 $92,661.33, and in failing and refusing to alfow, as a 

deduction from the Lake Erie’s income, a loss of not 
less than $1,500,000, resulting to the Lake Erie fi*om said 
sale, assignment and transfer to The Akron, Canton and 
Youngstown Railway Company on March 1, 1920^ of said 
stock of the Northern Ohio, of said lease of the Northern 
Ohio’s properties to the Lake Erie, and of the Lake Erie’s 
said claim against the Northern Ohio thereunder. 
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19. The properties of the Lake Erie were in the posses¬ 
sion and control of the President of the United States from 
12 o’clock noon December 28, 1917, in accordance!with the 

I 

proclamation of the President, dated December 26, 1917. 

20. Such possession and control was to be and ’sfas exer¬ 
cised by and through a Director General of Railroads. 

21. On March 21,1918, the Congress of the United States 
approved an Act, known as the “Federal Control Act,” au¬ 
thorizing the President to enter into agreements vjith com¬ 
panies owning railroads and systems of transportation 
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taken over, for the maintenance and upkeep of the same 
during Federal Control and for other purposes. 

22. The Lake Erie on December 27, 1918, entered into 
such an agreement as provided in the Federal Control Act. 

23. The possession and control of the properties of the 
Lake Erie were turned back to the Lake Erie by the Presi¬ 
dent of the United States at midnight, February 29, 1920, in 
accordance with an Act of Congress approved February 28, 
1920, known as the “Transportation Act.” 

24. The Director General of Railroads, acting for and on 
behalf of the United States and the President, was required 
to maintain the properties of the Lake Erie during the 
period of Federal Control so that such property could be 
returned to the Lake Erie at the end of Federal Control 
in substantially as good repair and with substantially as 
complete equipment as it was on January 1, 1918. 

25. The Director General of Railroads failed to comply 
with saicl requirement and failed properly to maintain the 
Lake Erie’s properties; and said Federal Control of the 

Lake Erie’s properties resulted in the destruction of, 
176 damage to, and reduction in value of said properties, 
thereby causing the Lake Erie and Petitioner cap¬ 
ital loss. 

26. Petitioner received from the Director General of 
Railroads an allowance of $459,356.19 on account of such 
undermaintenance of the properties of the Lake Erie during 
the period of Federal Control, and in partial restoration of, 
restitution for or indemnification for such capital loss. 

27. Said allowance so received from the Director Gen¬ 
eral was only in partial restitution of said capital loss, 
which ldss greatly exceeded the amount of said allowance. 

28. No part of the capital loss, for which said sum of 
$459,356.19 was so allowed, was made good by the Lake 
Erie during the year 1920, or by the Lake Erie or Petitioner 
in any subsequent year, through expenditures chai ^ ed 
them, or by either of them, to operating expenses. 

29. Respondent has improperly added by Schedule 1(g) 
of said notice of deficiency to the Lake Erie’s net income for 
the year 1920 said sum of $459,356.19 so allowed in final 
settlement with the Director General of Railroads. 

30. Respondent erred in adding to the Lake Erie’s in¬ 
come said sum of $459,356.19, so allowed by the Director 
General of Railroads. 
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177 Error No. 4. 

i 

31. The properties of the Lake Erie were in tlie posses¬ 
sion and control of the President of the United States, act¬ 
ing through the Director General of Railroads, in accord¬ 
ance with the proclamation of the President of December 
26, 1917. 

32. Such possession and control were assumed at noon 
December 28, 1917 and terminated at midnight February 
29, 1920. 

33. On March 21,1918, Congress of the United States ap¬ 
proved an Act, known as the “Federal Control Act,” au¬ 
thorizing the President to enter into agreements with com¬ 
panies owning railroads and systems of transportation 
taken over, for the maintenance and upkeep ofi the same 
during Federal Control and for other purposes, j 

34. The Lake Erie on December 27, 1918 entered into 

such an agreement as provided in the “Federal Control 
Act.” ^ | 

35. This agreement provided that the Director General 
of Railroads, acting for and on behalf of the United States 
and the President, was to expend such sums foij the main¬ 
tenance, repair, renewal, retirement and depreciation of 
the properties of the Lake Erie, possession and! control of 
which was taken over, by the President, as migljt be requi¬ 
site in order that such property might be returned to the 
Lake Erie at the end of Federal Control in substantially 
as good repair and with substantially as complete equip¬ 
ment as it was on January 1, 1918. 

36. The Director General of Railroads failed to comply 
with the provisions of the agreement of December 27, 1918, 
which placed the obligations on him relative to buch main¬ 
tenance, repair, renewal, retirement and depreciation of 
the Lake Erie’s properties, and failed to replace and prop¬ 
erly maintain said properties. Said Federal Con- 

178 trol of the Lake Erie’s properties resulted in a capi¬ 
tal loss to the Lake Erie, and to Petitioner as suc¬ 
cessor to the Lake Erie, in excess of $2,000,000.d0. 

37. Neither the Lake Erie nor Petitioner wds compen¬ 
sated for such capital loss by the Director General of Rail¬ 
roads, or otherwise, except to the extent of $45j),356.19. 

11—6155 a I 



162 THE N. Y., CHICAGO & ST. LOUIS KAILR’D CO. VS. 

38. In the 60-day letter to which this petition is directed 
Respondent has improperly failed to deduct from the Lake 
Erie’s income any sum whatever on account of said capital 
loss. 

39. Respondent erred in not allowing, as a deduction 
from the Lake Erie’s income, said loss of not less than 
$1,500,000, so resulting from said depreciation, destruction, 
damage and undermaintenance of its property during the 
period of Federal Control. 

179 Error No. 5. 

40. A written contract, a copy of which is hereto at¬ 
tached, marked 4 ‘ Exhibit D ’ ’ and hereby made part hereof, 
vras made December 27, 1918, between William G. McAdoo, 
Director General of Railroads, acting on behalf of the 
United States and the President, under the powers con¬ 
ferred by the proclamations of the President in said con¬ 
tract referred to, and the Lake Erie. 

41. During the months of January and February, 1920, 
the Lake Erie’s railroad and transportation system, and 
the possession, use, and operation thereof, were under Fed¬ 
eral Control and the Lake Erie was, by said contract and 
the laws of the United States, exempted and entitled to be 
saved harmless from liability to the United States for any 

w % 

income taxes assessed under Federal authority for, or ap- 
portionable to, said months, except taxes, commonly called 
war taxes, assessed under the act of Congress entitled 
“An act to provide revenue to defray war expenses and 
for other purposes,” approved October 3, 1917, or under 
any act in addition thereto or in amendment thereof. 

42. The Lake Erie duly accepted all the provisions of 
Section 209 of Transportation Act, 1920, and was, by said 
section, exempted and entitled to be saved harmless from 
liability to the United States for any income taxes as¬ 
sessed under Federal authority for, or apportionable to, 
the guaranty period, to-wit, the months of March, April, 
May, June, July and August, 1920, except such war taxes 
and except normal income taxes to an amount not exceed¬ 
ing the sum received by the Lake Erie therefor from the 
United States under the provisions of said section, viz., 

$2,832.70. 

180 43. In schedule 3 of the 60-dav letter, to which 
this petition is directed, Respondent improperly 
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proposes to assess liability for the amount of tl^e normal 
income tax of 2% of the Lake Erie’s alleged taxable in¬ 
come for the year 1920. 

44. In Schedule 1 (k) of said 60-dav letter, Respondent 
has improperly added to income the sum of $$00,918.65, 
representing the amount received from the Unitjed States 
under the provisions of said Section 209 in final Settlement 
of the Lake Erie’s claim as certified by the Interstate Com¬ 
merce Commission in Finance Docket No. 571. iSaid sum 

included $2,832.70 allowed bv said Commission fpr and on 

' * * 

account of normal Federal income taxes for, or apportion- 
able to, said guaranty period; and the amount pf that al¬ 
lowance was not taxable income. 

45. Respondent erred in proposing to assesb liability 
for the amount of any normal tax for the year ll920 in ex¬ 
cess of one-third of 2% plus $2,832.70, and in adding to 
the Lake Erie’s income the sum of $500,918.65, orj any other 
or different sum in excess of $498,085.95, representing the 
amount so received from the United States under the guar- 
anty provisions of Section 209 of Transportation! Act, 1920, 

in final settlement of the Lake Erie’s said claim, as so cer- 

'\ 

tified by the Interstate Commerce Commission in Finance 
Docket No. 571. j 

181 Error No. 6. j 

46. By a notice of deficiency, dated March 12j 1926, and 

mailed on that date by Respondent to the Lake [Erie, care 
of Petitioner, under Section 274 of the Revenue Act of 1926, 
Respondent proposed and proposes to assess thp taxpayer 
the amount of an alleged deficiency in its incomp taxes for 
the calendar year 1920, being the same amount and defi¬ 
ciency in respect of which it is claimed herein b^ Respond¬ 
ent that Petitioner is liable, under Section 280 of the Reve¬ 
nue Act of 1926, as a transferee of propertv of the Lake 
Erie. [ 

47. Thereafter, and without withdrawing sai$ notice of 
deficiency, dated March 12, 1926, Respondent jmailed the 
60-day letter to which this petition is directed. 

48. Said notice of deficiency, dated March 12, 1926, has 
not been withdrawn by Respondent, or otherwise cancelled 
or annulled. On the contrary, a petition by Petitioner, suc¬ 
cessor to the Lake Erie, for a redetermination jof the defi¬ 
ciency set fortli therein was duly filed with, jjtnd is now 
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pending- undetermined before, this Board in Docket No. 
15,803. Respondent has not elected whether to rely upon 
said notice of deficiency, dated March 12, 1926, or upon the 
60-day letter to which this petition in this Docket No. 26,777 
is directed. He should be required to make such election. 

49. Respondent has not exhausted his remedies against 
the taxpayer, to wit, either against the Lake Erie in its 
own name or against Petitioner, successor to the Lake Erie. 

50. Respondent erred in mailing said notice of deficiency 

(the 60-dav letter to which this petition is directed) 

182 after mailing and serving, and without withdrawing, 

said prior notice of deficiency, dated March 12, 1926. 

183 Error No. 7. 

51. On April 17, 1931, Respondent filed his amended an¬ 
swer to amended petition herein. In said amended answer 
Respondent alleges: 

“During the vear 1920 the Lake Erie and Western Rail- 
road Company charged to operating expenses on its books 
and deducted on its income tax return for 1920 amounts to¬ 
talling $1,081,109.00, representing credits to reserves desig¬ 
nated as Equalization Reserves and Equipment Repair Re¬ 
serves. During the same year said company made charges 
on its books to such reserves totalling $615,913.92. The 
amount by which the aggregate credits to such reserves ex¬ 
ceeded the aggregate charges thereto in the year 1920 
amounted to $428,195.08. During the year 1921. charges 
were made to the reserves in question amounting to $49,- 
460.39 which were properly applicable to the year 1920. 
Respondent in the notice of deficiency for 1920 made no ad¬ 
justment to the income reported with respect to the above 
items. Respondent avers that the amounts credited to 
such reserves are not proper deductions from gross income 
for 1920 in that such amounts were neither incurred nor 
paid within such taxable year and that the only amounts 
properly allowable as deductions for 1920 are the charges 
made to such reserves in 1920 representing actual expendi¬ 
tures plus the additional charges of $49,460.39 made in 1921 
which are properly applicable to 1920. The difference be¬ 
tween the aggregate credits claimed as a deduction by the 
Lake Erie and the aggregate charges properly allowable 
amounts to $378,734.69. 
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“Respondent, therefore, alleges that the net income as 
determined in the notice of deficiency should be increased in 
the amount of $378,734.69 and that the proposed deficiency 
should be increased accordingly. ’ ’ 

52. Petitioner denies that the amounts credited to such 
reserves are not proper deductions from gross income for 
1920, and alleges that each and everv amount crledited to 
either such reserve and charged to operating expanses is a 
proper deduction from gross income. 

53. Petitioner denies that the net income as determined 
in the notice of deficiencv should be increased in the amount 
either of $378,734.69, or in any other or different; amount, 
and denies that the proposed deficiency should be increased 

either accordingly or in any amount whatever. 

184 54. Respondent erred in proposing j in said 

amended answer that the net income, as determined 
in said notice of deficiency, should be increased in the 
amount of $378,734.69, representing amounts credited to 
reserves designated Equalization Reserves and Equipment 
Repair Reserves, and that the proposed deficiency Jshould be 
increased accordingly. 


185 


Error No. 8. 


55. Petitioner is not a transferee of any property of the 

Lake Erie within the meaning of Section 280 of ^he Reve¬ 
nue Act of 1926. | 

56. The steam railroad of The New York, Chicago and 
St. Louis Railway Company, a corporation formed by con¬ 
solidation of railroad corporations of Illinois an^ of other 
states (hereinafter called “the first Nickel Plate”)? situ¬ 
ated partly in the State of Illinois and partly in the States 
of Indiana, Ohio, Pennsylvania and New York, and em¬ 
braced in a mortgage or deed of trust, dated December 1, 
1881, to the Central Trust Company of New York, Trustee, 
and, also, in a certain other mortgage to the Union Trust 
Company of New York, Trustee, was sold as afi entirety 
in the City of Cleveland, Ohio, in 1887 under and pursuant 
to a judgment or decree of foreclosure and sale finder said 
mortgages, rendered by the Court of Common; Pleas of 
the County of Cuyahoga, Ohio, and pursuant t<^ ancillary 
judgments or decrees of courts of competent jurisdiction 
of the several states of Illinois, Indiana, Pennsylvania and 
New York, and at such sale certain persons becarrje the pur¬ 
chasers of said railroad. 
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57. Thereafter, and in 1887, The New York, Chicago and 
St. Louis Railroad Company (hereinafter called 4 ‘the Sec¬ 
ond Nickel Plate”) was duly formed and organized by said 
purchasers under and pursuant to the laws of the States 
of New York, Pennsylvania, Ohio and Indiana, and be¬ 
came, in accordance therewith, the owner of that portion of 
said railroad of the first Nickel Plate extending from Buf¬ 
falo, New York, through the states of New York, Pennsyl¬ 
vania, Ohio and Indiana, to the Indiana-Illinois 

186 state line; and The Chicago and State Line Railroad 
Company (hereinafter called “the State Line”) was 
duly created and organized by said purchasers, under and 
pursuant to the laws of the State of Illinois, to become, and 
became in accordance therewith, the owner of the remainder 
of said line of railroad of the first Nickel Plate, extending 
from the Indiana-Illinois state line, through the County of 
Cook in the State of Illinois, to or near the City of Chi¬ 
cago. 

58. Under and pursuant to the laws of the States of Illi¬ 
nois, Indiana, Ohio, Pennsylvania and New York, the fol¬ 
lowing-companies (hereinafter called “the constituent com¬ 
panies”) united in an Agreement and Articles of Consoli¬ 
dation, dated December 28, 1922, copy whereof is hereto at¬ 
tached marked “Exhibit E” and hereby made a part 
hereof, to form The New York, Chicago and St. Louis Rail¬ 
road Company, Petitioner herein: 

The second Nickel Plate, which then owned and operated 
its said railroad; 

The State Line, all of the capital stock of which then 

was owned bv the second Nickel Plate, and the said rail- 

%/ / 

road of which said State Line then connected with the said 
railroad of the second Nickel Plate and then was in the 
possession and control of and being operated by the second 
Nickel Plate; 

The Lake Erie, which then owned a main line of steam 
railroad extending from Sandusky, Ohio, through the 
States of Ohio, Indiana and Illinois, to Peoria, Illinois, and 
from Michigan City, Indiana, to Indianapolis, Indiana, 
which said lines then were in the possession and control 
of and being operated by the second Nickel Plate; 

Fort Wayne, Cincinnati and Louisville Railroad Com¬ 
pany, a railroad corporation duly organized and existing 
under the laws of the State of Indiana, all of the capital 
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stock of which then was owned by the Lake Erie, ajnd which 
then owned lines of steam railroad extending fi[om Fort 
Wayne to Connersville and from New Castle to tyushville, 
all in the State of Indiana, said lines then being iij the pos¬ 
session and control of and operated by the second 
187 Nickel Plate; and Toledo, St. Louis and Western 


Railroad Company, a railroad corporation 


dulv or¬ 


ganized and existing under the laws of the State of In¬ 
diana, which then owned and operated a main line of steam 
railroad extending from Toledo, Ohio, through the States 
of Ohio, Indiana and Illinois, to East St. Louis^ Illinois. 

I # 

59. Said Agreement and Articles of Consolidation were 
duly made and executed by the constituent companies, and 
each of them, and filed and recorded, pursuant to and in ac¬ 
cordance with the statutes of the several states applicable 
thereto, and were duly approved by the Illinois Commerce 
Commission on February 14, 1923, by the Publib Service 
Commission of the State of New York on Marchl 28, 1923, 
and bv the Public Service Commission of the iCommon- 
wealth of Pennsylvania on April 9, 1923. No approval 
thereof by any other public authority was requjred. All 
things necessary to the completion and consummation of 
said consolidation were duly done and effected oi{l or prior 
to April 14, 1923, thus creating Petitioner. lender, by 
virtue of, and pursuant to said Agreement and Articles of 
Consolidation and said statutes, Petitioner becajne liable, 
primarily, and directly, for all unpaid income taxbs, if any, 
of the Lake Erie, the existence of which for this, and other 
purposes, is continued in Petitioner, as its successor by said 
consolidation. At all times since said consolidation Peti¬ 
tioner lias stood, and if now stands, in the place and stead 
of the Lake Erie, and has been, and now is, in Sverv way 
and respect, the successor and a continuation ofj the Lake 
Erie; and Petitioner is the taxpayer, and is noj a trans¬ 
feree of any property of the taxpayer. 

60. Each of the constituent companies, including the 
Lake Erie, at all times prior to said consolidation 

188 kept its books in accordance with the ifules pre¬ 
scribed by the Interstate Commerce Commission, and 
rendered its income tax returns for the calendar Vear 1920, 
and all other periods, on the accrual basis. With the ap¬ 
proval of the Interstate Commerce Commission, their books 
were duly consolidated as of January 1, 1923, land since 
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December 31, 1922, such consolidated books have been kept 
by Petitioner in accordance with said rules. 

61. Since said consolidation Petitioner has rendered its 
income tax returns on the accrual basis and has included 
in its income debits and credits all income debits and credits 
arising* out of the business transacted by the constituent 
companies in preceding* years. The total number of shares 
authorized for Petitioner upon said consolidation was the 
same as the total number of shares authorized for all of 
the said constituent companies, the total number of shares 
issued or provided to be issued by Petitioner upon said 
consolidation was the same as the total number of shares 
issued or provided to be issued by the constituent com¬ 
panies, and the total number of shares authorized but not 
issued or provided to be issued by Petitioner upon said 
consolidation was the same as the total number of shares 
authorized but not issued or provided to be issued by the 
constituent companies. For all shares provided to be is¬ 
sued by Petitioner upon said consolidation but which were 
not or have not been actuallv issued Petitioner has at all 
times since said consolidation carried and now carries in 
its accounts appropriate stock liabilities for conversion in 
accordance with said Articles of Consolidation. Petition¬ 
er's balance sheet upon said consolidation included 
189 all of the assets and liabilities and all of the debits 
and credits of the balance sheets of the constituent 
companies, except for appropriate eliminations of inter¬ 
corporate items of the constituent companies. Petitioner’s 
surplus and profit and loss accounts upon said consolida¬ 
tion were the same as the sums of the surplus and profit 
and loss accounts of the constituent companies and included 
all of the surplus and profit and loss accounts of the con¬ 
stituent companies, except as affected by said intercorpo¬ 
rate items. Upon or since said consolidation the credit 
balances of Petitioner’s profit and loss account were or 
have been increased by stock contributions made by Peti¬ 
tioner’s stockholders pursuant to said Articles of Consoli¬ 
dation. Said Articles of Consolidation provided that after 
said consolidation became effective there should be no fur¬ 
ther issue or transfer of certificates of stock of the con¬ 
stituent companies and that, from time to time after said 
consolidation became effective, as such certificates were pre¬ 
sented to Petitioner, they should be cancelled and cer¬ 
tificates of Petitioner’s stock should be issued in exchange 
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therefor, and that after the consolidation became} effective 
the shares of stock of the constituent companies should 
not be entitled to any interest or dividend and should not 
be entitled to vote at any meeting of stockholders until con¬ 
version into and distribution of shares of Petitioner’s stock 
in respect thereof as provided in said Articles of Consolida¬ 
tion. Said Articles of Consolidation also provide that if 
after declaration and payment, or after declaration and 
setting aside, of preferred dividends required up to and 
including any dividend period there shall remaiij any sur¬ 
plus or net profits of such period or of ai}y preced- 

190 ing period, any and all of such surplus or i|iet profits 
of such period and of any and all preceding periods, 

including the surpluses of the constituent companies 
merged into Petitioner’s surplus, shall be applicable to divi¬ 
dends on Petitioner’s common stock. 

Respondent erred in proposing to assess eifther said 
amount of $103,537.40 or any amount whatsoever against 
petitioner under Section 280 of the Revenui Act of 
1926. 

191 Wherefore, Petitioner prays that the Board may 
hear the proceedings and determine: 

1. That the $3,609.47, representing the amount received 
for sidetrack donations, was not taxable income to the Lake 
Erie and that Respondent’s calculation of income and tax 
thereon be changed accordingly. 

2. That there be allowed, as a deduction from! the Lake 
Erie’s income, a sum of not less than $1,500.00 represent¬ 
ing the loss on the sale, assignment and transfer to The 
Akron, Canton and Youngstown Railway Compaijy of com¬ 
mon stock of the Northern Ohio, the lease of the!Northern 
Ohio’s properties to the Lake Erie and the Laike Erie’s 
claims against the Northern Ohio thereunder; and that Re¬ 
spondent ’s calculation of income and tax thereon bo changed 
accordingly. 

3. That the sum of $459,356.19, representing tlje amount 
received from the Director General of Railroads; by Peti¬ 
tioner on account of depreciation, destruction, damage and 
undermaintenance of the Lake Erie’s properties cfuring the 
period of Federal Control was not taxable income, and that 
Respondent’s calculation of income and tax thereon be 
changed accordingly. 

4. That there be allowed, as a deduction from the Lake 
Erie’s income, the sum of not less than $l,500,0p0, repre- 
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senting the capital loss resulting from depreciation, destruc¬ 
tion, damage and undermaintenance of its properties during 
the period of Federal Control, and that Respondent’s cal¬ 
culation of income and tax thereon be changed accordingly. 

5. That no amount of liability be assessed in respect of 
any normal income tax for 1920 in excess of one-third of 
2% plus $2,832.70; and that $2,832.70 of the $500,918.65, 
representing the amount received from the United States 
under Section 209 of Transportation Act, 1920, was not tax¬ 
able income; and that Respondent’s calculation of income 
and tax be changed accordingly. 

6. That no amount of liability be assessed, in respect of 
any income tax for 1920, or any deficiency therein, against 
Petitioner as a transferee of property of the Lake Erie, 
under Section 280 of the Revenue Act of 1926, pursuant to 
the 60-day letter to which this petition in this Docket No. 
26,777 is directed, unless and until said notice, dated March 
12, 1926, be withdrawn by Respondent, or otherwise an¬ 
nulled or cancelled, or unless and until it shall have been 
determined, by this Board in said Docket No. 15,803, or 
otherwise, that Petitioner is not the taxpayer and is not 
primarily and directly liable, as successor to the Lake 

Erie, for such tax or deficiencv. 

192 7. That the net income, as determined in said notice 

of deficiencv, should not be increased in the amount 
of $378,734, as proposed in said amended answer, or in any 
other or different amount; and that the proposed deficiency 
should not be increased, as proposed in said amended an¬ 
swer, or otherwise. 

8. That Petitioner is not a transferee of any property 
of the Lake Erie and is not liable for any amount whatever, 
under Section 280 of the Revenue Act of 1926, m respect 
of anv income tax or deficiencv of the Lake Erie; but that 
Petitioner is the successor and a continuation of the Lake 
Erie and is the taxpaver. 

JOHN H. AGATE, 

EDWARD E. GANN, 

GEORGE ELLIOTT, 

EUGENE M. SMITH, 

Counsel for Petitioner, 

715 Union Trust Building, 

15 th & II Sts., N. W., Washington, D. C . 

Filed-, 1931. 
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193 County of Cuyahoga, 

State of Ohio, $$: 

W. A. Colston, being duly sworn, says that he is Vice 
President and General Counsel of The New Yorl^, Chicago 
and St. Louis Railroad Company, the petitioner above 
named, and as such he is duly authorized to verify} the fore¬ 
going petition; that he has read the foregoing petition and 
is familiar with the statements contained therein; and that 
the facts stated are true except as to those facts stated to 
be upon information and belief, and those facts he believes 
to be true. 

W. A. COLSTON. 

Subscribed and sworn to before me this 2nd dav of May, 
1931. 


C. G. SIEGM 4 .N, 

Notary P-wblic. 

My commission expires the 25th day of January, 1932. 
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Exhibit “A”. 


Treasury^ Department, Washington. 

IT :E :RR-280. BSP-60D. 

February 17, 1927. 


The New York, Chicago and St. Louis Railroad Company, 
Cleveland, Ohio. 

Sirs: 


Under the provisions of Section 280 of the Revenue Act 
of 1926, there is proposed for assessment against you, as 
transferee of the assets of the Lake Erie and Western Rail¬ 
road Company, New York, New York, the sum of $103,537.40 
representing additional income and profits tax proposed for 
assessment against that company for 1920 in accordance 
with the attached statement. 

In accordance with the provisions of Section k |74 of the 
Revenue Act of 1926, you are allowed 60 days froijn the date 
of mailing of this letter within which to file a petition for 
the redetermination of this deficiency. Any such petition 
must be addressed to the United States Board of Tax Ap¬ 
peals, Earle Building, Washington, I). C., and must be 
'mailed in time to reach the Board within the 60-dhy period, 
not counting Sunday as the sixtieth day. 

Where a taxpayer has been given an opportunity to file 
a petition with the United States Board of Tax Appeals and 


172 


THE N. Y., CHICAGO & ST. LOUIS RAILK’d CO. VS. 


has not done so within the 60 days prescribed and an as¬ 
sessment has been made, or where a taxpayer has filed a 
petition and an assessment in accordance with the final de¬ 
cision on such petition has been made, the unpaid amount 
of the assessment must be paid upon notice and demand 
from the Collector of Internal Revenue. No claim for abate¬ 
ment can be entertained. 

If you acquiesce in this determination and do not desire 
to file a petition with the United States Board of Tax Ap¬ 
peals, you are requested to execute a waiver of your right 
to file a petition with the United States Board of Tax Ap¬ 
peals on the inclosed Form A, and forward it to the Com¬ 
missioner of Internal Revenue, Washington, D. C., for the 
attention of IT :C :P-7. In the event that you acquiesce in 
a part of the determination, the waiver should be executed 
with respect to the items to which you agree. 

Respectfully, 

D. H. BLAIR, 

Commissioner , 
By C. R. NASH, 
Assistant to the Commissioner. 

Inclosures: Statement. Form A. 

195 Statement of Returns Examined and Resulting 

Tax Liability. 

IT :CR :RR. T JH. 

Returns Examined. 

Company. Year. 

Lake Erie and Western Railroad Com¬ 
pany, Cleveland, Ohio. 1920 


Tax Liabilitv 
* 

Company. Year. 

Lake Erie and Western Railroad 
Company. 1920 

Full details of the adjustments producing the above- 
stated results are shown in the attached schedules 1 to 3, in¬ 
clusive, based on an examination of your books of account 
and records. 


Form. 

1120 

1120 

Amended. 

Additional Tax. 

$103,537.40 
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A carbon copy of this letter has been mailed to Messrs. 
Humphreys and Day, Munsey Building, Washington, D. C., 
in accordance with the specific instruction in Power of At¬ 
torney running to the aforesaid and on file in this office. 

Due to the fact that the statute of limitations [will pres¬ 
ently bar any assessment of additional tax against you for 
the year 1920, the Bureau will be unable to afford you an op¬ 
portunity under the provisions of Treasury Decision 3708 
to discuss your case before mailing formal notice of its 
determination as provided by Section 274(a) of the Revenue 
Act of 1926. It is necessary at this time, in ordfer to pro¬ 
tect the interests of the Government, either to make an im¬ 
mediate assessment under the provisions of Section 279(a) 
of the Revenue Act of 1926 or to issue a formal notice of 
Deficiency. Therefore, the Bureau has elected to issue this 
notice of deficiency believing it will be more satisfactory 
than an immediate assessment. 


196 Lake Erie and Western Railroad Company 

Year Ended December 31, 1920. 

Schedule 1. 

Net Income. 

Loss as disclosed by amended return. 

As corrected—net income. 


Additions: 

a. Tax on tax-free bonds. §5,473.50 

b. Donation. 3,609.47 

c. Court fines. 109.57 

d. Loss account of assignment of lease. 92,661.33 

e. Loss on retired road and equipment. 24,503.71 

f. Sale of land. 4,425.00 

g. Undermaintenance. 459,356.19 

h. Material and supplies. 175,682.91 

i. Interest. 51,838.95 

j. Equipment retired. 2,372.12 

k. Guaranty period income. 500,918.65 

l. Federal income tax. 726.10 

m. Interest on allocated equipment. 4,892.19 


Total additions 


$110,414.65 
j,038,146.25 

$|,148,560.90 


k,326,569.69 


Deductions: 

n. Compensation. 

o. Interest on quarterly balances. 

p. Interest on completed A&B. 

q. Back mail pay. 

r. Personal injury and loss and damage reserve... 


$251.37 

18,618.48 

5,842.45 

28,033.80 

125,262.69 


Total deductions. 178,008.79 

Net additions as above. $'., 148,560.90 

Schedule 1-a 

a. This item which represents taxes on tax-free covenant bonds and deducted 
under miscellaneous income in your return, is not an allowable deduction from 
gross income within the meaning of Article 565 of Regulations 45. 
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197 b. The Unit holds that 4 ‘Donations’’ are taxable 
income for the reason that such payments are made 
to the carrier as a result of an obligation arising* out of a 
contract between the industry and the carrier, in which the 
carrier agrees to construct the facility and furnish the neces¬ 
sary service to and from the industry, in consideration of 
such payments by the industry. It is clear from the above 
that such payments are not free and voluntary gifts, and 
that the agreement by the carrier to construct such facili¬ 
ties, and to furnish the necessary service is a valuable con¬ 
sideration sufficient to support the contract (Reference A. 
R. R. 3513 C. B. II-2 page 83) and in A. R. R. 1008, C. B. 1-2, 
that similar payments are deductible as a business expense 
by the industry making such payment 

c. Penalties and costs imposed for violations of Federal 
laws are not considered to be ordinary and necessary expen¬ 
ses within the meaning of Section 234 (a) of the Revenue 
Act of 1918. Therefore, this item comprising the amount 
of such penalties and costs listed among debits to surplus 
and taken as a deduction in computing net income in your 
return is disallowed. Reference S. R. 1448—C. B. IV-1, 
page 140. 

d. This item covers charges and credits to Profit and 
Loss Account on account of the assignment of the lease of 
the Northern Ohio Railway Company to the Akron, Canton 
and Youngstown Railway Company effective as at March 
1,1920, and is disallowed as a deduction from gross income 
for the reason that the loss sustained, if any, has not been 
established in accordance with Article 1561 of Regulations 
45. 

e. Article 161 of Regulations 45 provides for the deduc¬ 
tion in the return of depreciation, sustained during the tax¬ 
able year. Any depreciation suffered in previous years is 
not deductible. Therefore, the items set out and explained 
below which represent depreciation previous to 7-1-1907 and 
deducted in your return as 4 4 Loss on retired road and equip¬ 


ment’ ’ are treated as unallowable deductions. 

Unaccrued depreciation prior to July 1, 1907, on 

equipment retired during the year.. $29,695.23 

Adjustment of depreciation on equipment retired 
subsequent to 12-31-17 for period 6-30-07 to 
1-1-13 when no appreciation was accrued. . . . 5,191.52 

Loss on retired road and equipment dis¬ 
allowed . $24,503.71 
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198 f. Profit from sale of land is taxable ^ithin the 
meaning' of Article 545 of Regulations 45; therefore, 
the profit on the sale of land of the New Castle & Cleveland 
Railway Company credited to surplus account in your re¬ 
turn is added to taxable income. 

g. This item, representing expenditures made subsequent 

to Federal Control to rehabilitate your property to the ex¬ 
tent of under-maintenance of way and structures und equip¬ 
ment during the period of Federal Control for \idiich you 
were allowed payment in final settlement with the Director 
General of Railroads and which is included in th|e amount 
of $113,314.42 credited to profit and loss on your books in 
closing journal entry :£1869 of July 1924, is held'not to be 
an allowable deduction from gross income. Thi^ transac¬ 
tion falls within the provisions of Article- 49 ^nd 50 of 
Regulations 45, with respect to the compulsory conversion 
of property, and also Sections 214 (a) (12) and* 23£ (a) (14) 
of the Revenue Act of 1921. ! 

h. The amount of $175,682.91 which represents the in¬ 
creased inventory values of material and supplies taken 
over from the United States Railroad Administration at 
the termination of Federal Control, February 29, fL920, and 
charged out as expenses at such increased prices, is dis¬ 
allowed as a deduction from gross income: 

Value of material and supplies 
turned over to the Director 

General of Railroads at begin¬ 
ning of Federal Control Jan¬ 
uary 1, 1918.$1,110,968.91 

Value of material and supplies 
taken over from the Director 
General of Railroads at the 
termination of Federal Control 

Februarv 29, 1920. 1,232,497.15 

- $121,528.24 

j ' 

Amount allowed for net shortage 


of units of material and sup¬ 
plies in final settlement effected 

June 24, 1924. $65,287.85 

Less: Adjustment of prices on 
material and supplies used in 
A. & B. work. 11,133.18 

Material and supplies adjustment. 




54,154.67 
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199 i. This item represents accrued interest on de¬ 
ferred payments on A & B prior to February 29,1920, 
and subsequent thereto for the jjeriod of Federal Control 
and deducted in interest on unfunded debt in 1920 return, 
which item is reversed in journal entry #1869 of July 
1924 aftet final settlement with Director General of Rail¬ 
roads. The computation is as follows: 

Items reversed in Journal entry #1869 of Julv 1924: 

Interest on deferred payments on 

A. <fe B. prior to 2-29-20. $59,031.94 

Interest on deferred payments on 
A. & B. subsequent to 2-29-20. . . . 110,720.10 

- $169,752.04 


Amount of interest on deferred 
payments on A. & B. allocated to 1921. 117,913.09 


Amount allocated to 1920 as taxable in¬ 
come .. $51,838.95 


j. This item is an allowance made your company in final 
settlement with the Director General of Railroads in excess 
of amounts accrued and set up on your books as due from 
the Director General of Railroads for equipment retired 
during the period of Federal Control and not replaced. 


Amounts due from Director General of Railroads 
as indicated by information submitted in your 

letter of June 30,1925. $73,651.76 

Amounts allowed by Director General in final set¬ 
tlement . 76,023.88 


Amount included in credit to Profit and 
Loss of $113,314.42 of Julv 1924 Journal 
entry #1869 .'. $2,372.12 


It is held bv the Bureau that the excess received over the 
•/ 

book value of equipment retired and not replaced, con¬ 
stitutes taxable income to the carrier in the year 1920, the 
year in which the property was relinquished by the Direc¬ 
tor General of Railroads. 

k. This item represents the amount received from the 
U. S. Government under the guaranty provisions of Section 
209 of the Transportation Act of 1920 in final settlement 
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of vour claim as certified bv the Interstate Commerce Com- 
•/ * 

mission in Finance Docket No. 571. Reference S.j M. 2970— 
C. B. IV-1, page 127. j 

200 1. The difference of $726.10 between the amount of 

Federal income tax as shown by the booljcs and the 
amount added to income in your amended retbrn, is dis¬ 
allowed in accordance with Article 131 of Regulations 45, 
and is determined as follows: 

Federal income taxes as shown by books. j $27,382.74 

Federal income taxes report ed in amended return 26,656.64 


$726.10 

m. This item covers interest on allocated equipment due 

corporation as shown in final settlement of Jund 1924 with 
the Director General of Railroads, and is allocated to the 
year 1920, the year to which it is applicable, in Accordance 
with Article 541 of Regulations 45. j 

n. The Bureau holds that the amount of compensation for 
use of railroad property by the United States Govern¬ 
ment during the period of Federal Control as finally cer¬ 
tified by the Interstate Commerce Commission^ pursuant 
to the provisions of Section 1 of the Federal Control Act 
approved March 21, 1918, is the amount to be deported as 
income subject to tax for the period of Federal Control. 
On the basis of the amount of Standard Return Compensa¬ 
tion ($1,572,817.40) per annum as finally certified by the 
Interstate Commerce Commission, there appends to be an 
excessive amount of income reported in the (return for 
1920 in the amount of $251.37 determined as follows: 

I 

Amount of compensation reported in your return! 

for the two months ended February 29,1920. . .^258,090.29 
Amount of compensation for two months ended) 

Februarv 29, 1920 corrected 

(60 x $1,572,817.40) . \ 257,838.92 

_ ! _ 

366 j 

Amount of compensation overaccrued in 

return .! $251.37 


12—6155a 
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o. Since the Federal Control Act, approved March 21, 
1918, provided for the payment of interest on quarterly bal¬ 
ances of open accounts with the Director General of Rail¬ 
roads and thus created a liability of one party to the other, 
the matter of ascertaining the exact amount payable or re¬ 
ceivable for any taxable year resolved itself into an ac¬ 
counting detail. The Bureau holds that any excess of in¬ 
terest due the corporation or Director General of Railroads 
should be allocated to the year in which it is applicable as 
income or a deduction. The final settlement with the Di¬ 
rector General of Railroads discloses the fact that the 
amount of interest for 1920 reported in return is in excess 
by $18,618.48, and this amount is, therefore, allowed as a 
deduction in accordance with Article 121 of Regulations 62, 
and computed as follows: 

201 

Interest on quarterly balances due 
corporation included in return for 
1920 . $83,693.18 

Interest on quarterly balances due 
Director General of Railroads in¬ 
cluded in return for 1920. 67,267.78 


Interest on quarterly balances due Director 
General of Railroads allocated by Bureau 
for 1920 . 


Excessive net interest on quarterly bal¬ 
ances in 1920 return. . 

p. The Bureau holds that Interest on Completed Addi¬ 
tions and Betterments for the period of Federal Control 
due the Corporation from the Director General of Rail¬ 
roads shall be reported as taxable income in the year of 
final settlement (1924). Therefore, the amount of 
$5,842.45 accrued on your books and reported as income in 

vour return for 1920 is eliminated. 

+ 

q. This amount representing additional revenue for the 
transportation of mail during the period November 1, 1916, 
to December 31,1917, received in the year 1920, as set forth 
in statements submitted with your letter of July 6, 1925, is, 
in accordance with Law Opinion 1086, held to be income 


$16,425.40 

2,193.08 


$18,618.48 
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deducted 


subject to tax in the year 1919 and is accordingly 
from vour taxable income for the vear 1920. 

m/ * 

r. Reserves which cover actual liabilities are deductible 
within the provisions of Treasury Decision 2433; therefore, 
the Personal Injury and Loss and damage Reserve in the 


amount of $125,252.69 added to income in your 
return is treated as an allowable deduction fi^ 


income. 


202 


amended 


om 


gross 


Lake Erie and Western Railroad Company. 
Year Ended December 31, 1920. 
Schedule 2. 

Reconciliation of Surplus. 

Surplus as at beginning of year (December 31,1919). 

Add: 

Net taxable income. 


$$,719,248.90 

I 

1,038,146.25 


Nontaxable income: 


Interest on U. S. Government Liberty Bonds... $772.25 

Dividend income. 15.00 

Interest during construction charged to A & B. . 8.41 

- 795.66 


Debits to surplus: 

Tax on tax-free bonds. 

Federal income tax. 

Surplus N. O. Ry. Co. 

Operating reserves. 

Court fines. 

Loss on retired road and equipment 
Undermaintenance (U. S. Govt.).. 
Material and supplies (U. S. Govt.) 
Interest on A. & B. (U. S. Govt.). 
Interest on allocated equipment 

(U. S. Govt.). 

Equipment retired (U. S. Govt.).. 
Loss on assignment of lease. 

Credits to surplus: 

Adjustment of 1919 federal income 

tax. 

Rent on work equipment in A & B 
Adjustment for guaranty period... 

Compensation (U. S. Govt.). 

Interest on quarterly balances 

(U. S. Govt.). 

Interest on completed A & B (U. S. 

Govt.). 

Back mail pay. 


$5,473.50 

27,382.74 

26,596.27 

423,195.08 

109.57 

24,503.71 

459,356.19 

175,682.91 

51,838.95 

4,892.19 

2,372.12 

92,661.33 

- $1,299,064.56 


$1,670.33 

1,164.30 

486,571.09 

251.37 

18,618.48 

5,842.45 

28,033.80 542,151.82 


$4,758,190.81 

i 


i 

i 


756,912.74 


,001,278.07 


Surplus as at end of year (December 31, 1920) 
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203 Lake Erie and Western Railroad Company 

Year Ended December 31, 1920. 

Schedule 3. 

Computation of Total Tax, 1920. 

No excess profits tax is developed for the reason that the statutory credits 
exceed the taxable income. 

Income Tax 

Net income for taxable year 

(Schedule 1). SI, 038,146.25 

Less: Interest on obligations of United 

States not exempt. S772.25 

Exemption. 2,000.00 2,772.25 


Taxable at 10%. SI ,035,374.00 $103,537.40 

Total tax. 103,537.40 

Previously assessed.. None 


Additional tax to be assessed. SI03,537.40 

shh-7 


See Second Amended Petition # 15S03 for Exhibits B, C, D and E. 
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Filed at Hearing May 20, 1931. 


United States Board of Tax Appeals. 

Docket No. 26777. 

The New York, Chicago & St. Louis Railroad Company, 

Petitioner, 

v. 

Commissioner of Internal Revenue, Respondent. 

Answer to Second Amended Petition 
Filed May 4,1931. 

Tlie Commissioner of Internal Revenue, by his attorney, 
C. M. Charest, General Counsel, Bureau of Internal Reve¬ 
nue, for answer to second amended petition of the above 
named taxpayer, admits and denies as follows: 

I. Admits the allegations contained in the first sentence 
of the first paragraph of Part I of the second amended peti¬ 
tion. Neither admits nor denies the allegations contained 
in the second sentence of the first paragraph of Part I of 
the second amended petition for the reason that such alle¬ 
gations state conclusions of law. 
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I 

i 

Admits the allegations contained in the second para¬ 
graph of Part I of the second amended petition. 

II. Admits the allegations contained in Part jtl of the 
second amended petition. 

III. Admits that the tax liability in controversy is in re¬ 
spect of income taxes for the calendar year 1920 and that 
the amount of the deficiency asserted in the noticje of defi¬ 
ciency is in the sum of $103,537.40. 

205 Admits the allegations contained in tl}e second 
paragraph of Part III of the second ! amended 

petition. 

IV. Admits the allegations contained in Part |V of the 
second amended petition. 

V. Admits the allegations contained in Part V of the 
second amended petition. 

VI. 1. Admits that error was committed as alleged in 
paragraph 1 of Part VI of the second amended petition. 

2 to 8, inclusive. Denies that error was committed as 
alleged in paragraphs 2 to 8, inclusive, of Part VI of the 
second amended petition. 

VII. 1 to 9, inclusive. Admits the allegations contained 
in paragraphs 1 to 9, inclusive, of Part VII of tpe second 
amended petition. 

10. For lack of information necessary to form h belief as 
to the true or falsity thereof, denies the allegations con¬ 
tained in paragraph 10 of Part VII of the second amended 
petition. 

11. Admits that an agreement in writing was entered 
into bv and between the Lake Erie and the Northern Ohio 

• # 7 

on October 1, 1885, a copy of which agreement is attached 
1 o the petition, marked Exhibit B. Denies all other allega¬ 
tions contained in paragraph 11 of Part VII of the second 
amended petition. 

206 12. Denies the allegations contained in paragraph 
12 of Part VII of the second amended petition. 

13. Admits that an agreement was entered into bv and 
between the Lake Erie and The Akron, Canton Youngs¬ 
town Railway Company, a copy of which is attached to the 
petition, marked Exhibit C. Denies all other allegations 
contained in paragraph 13 of Part VII of the second 
amended petition. 

14, 15, and 16. Denies the allegations contained in para¬ 
graphs 14. 15. and 16 of Part VII of the seconq amended 
petition. 
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17. Admits that the Lake Erie deducted the sum of $92,- 
661.33 frotn gross income in its return for the calendar year 
1920. Admits that the respondent has disallowed this de¬ 
duction in determining the deficiency shown in the defi¬ 
ciency letter, but denies that such disallowance was im¬ 
proper. 

18. Denies the allegations contained in paragraph 18 of 
Part VII of the second amended petition. 

19 to 24, inclusive. Admits the allegations contained in 
paragraphs 19 to 24, inclusive, of Part VII of the second 
amended petition. 

25. Admits that the Director General of Railroads failed 
to properly maintain the Lake Erie’s properties during 
Federal control. Denies that the Lake Erie and/or the 
petitioner suffered a capital loss by reason of the under- 
maintenance of the Lake Erie’s properties during Federal 
control. 

26. Admits that the petitioner and/or the Lake Erie 
received from the Director General of Railroads an allow¬ 
ance of $459,356.19 on account of the undermainte- 

207 nance of the properties of the Lake Erie during the 
period of Federal control, but denies that such allow¬ 
ance was only a partial restoration or restitution for or in¬ 
demnification for the undermaintenance sustained. 

27 and 28. Denies the allegations contained in para¬ 
graphs 14, 15, and 16 of Part VII of the second amended 
tion. 

29. Denies that the respondent has improperly increased 
the Lake Erie’s net income for the year 1920 in the sum of 
$459,356.19 on account of the undermaintenance allowed by 
the Director General of Railroads in final settlement, and 
specifically denies that he has treated the aforesaid amount 
as income but alleges that the increase in net income was 
due to the disallowance of a deduction in the aforesaid sum 
as shown in schedule l-a(g) of the notice of deficiency. 

30. Denies that the respondent has erred in increasing 
the Lake Erie’s net income in the sum of $459,356.19 as 
alleged, and specifically denies that he has included the 
aforesaid amount in income and alleges that the increase 
in net income is due to the disallowance of a deduction in 
the aforesaid amount. 

31 to 35, inclusive. Admits the allegations contained in 
paragraphs 31 to 35, inclusive, of Part VII of the second 
amended petition. 
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36 to 39, inclusive. Denies the allegations contained in 
paragraphs 36 to 39, inclusive, of Part VII of t[he second 
amended petition. 

40 and 41. Admits the allegations contained in para¬ 
graphs 40 and 41 of Part VII of the second amended peti¬ 
tion. | 

208 42. Admits that the Lake Erie duly accepted all 
of the provisions of Section 209 of Transportation 

Act, 1920. Denies all other allegations contained in para¬ 
graph 42 of Part VII of the second amended petition. 

43. Denies that the respondent improperly proposes to 
assess the Lake Erie a normal income tax of 2% |of its tax¬ 
able income for the year 1920 except as to that portion of 
its taxable income, if any, earned during the ijnonths of 
January and February, 1920. 

44 and 45. Denies the allegations contained in paragraphs 
44 and 45 of Part VII of the Second amended petition. 

46 and 47. Admits the allegations contained; in para¬ 
graphs 46 and 47 of Part VII of the second amended peti¬ 
tion. 

i 

48. Admits the allegations contained in paragraph 48 of 
Part VIT of the second amended petition except that he 
denies that he should be required to elect whether to rely 
upon the notice of deficiency dated March 12, 1926, ad¬ 
dressed to Lake Erie & Western Railroad Company, % New 
York, Chicago & St. Louis Railway Company, oif upon the 
notice of deficiency from which this appeal was taken. 

49. Neither admits nor denies the allegations]contained 
in paragraph 49 of Part VII of the second amended petition 
for the reason that such allegations state a conclusion of 
law. 

50. Denies the allegations contained in paragraph 50 
of Part VIT of the second amended petition. 

51. Admits the allegations contained in paragraph 51 of 
Part VII of the second amended petition. 

209 52, 53, and 54. The allegations contained in para¬ 
graphs 52, 53 and 54 of Part VII of the second 

amended petition are in reply to the affirmative allegations 
contained in respondent’s answer to the amended petition 
heretofore filed in this proceeding and therefore Require no 
answer. 

55. Denies the allegations contained in paragraph 55 of 
Part VTI of the second amended petition. 
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56, 57, arid 58. Admits the allegations contained in para¬ 
graphs 56, 57, and 58 of Part VII of the second amended 
petition. 

59. Admits that the Agreement and Articles of Consoli¬ 
dation were duly made and executed by the constituent com¬ 
panies and filed and recorded pursuant to law as alleged 
in paragraph 59 of Part VII of the second amended peti¬ 
tion, and were duly approved by the proper state authori¬ 
ties. Admits that all things necessary to the completion 
and consummation of the consolidation were duly done and 
effected, thus creating the petitioner, but for lack of infor¬ 
mation as to the exact date on which the petitioner was 
created, denies that it was created on or prior to April 14, 
1923. Admits that petitioner became liable primarily and 
directly for all unpaid income taxes of the Lake Erie and 
avers that it also became liable secondarilv as transferee 
therefor. Neither admits nor denies the allegations con¬ 
tained in the last sentence of paragraph 59 of Part VII of 
the second amended petition for the reason that such allega¬ 
tions state conclusions of law. 

210 60. Admits that the Lake Erie at all times prior 

to the consolidation kept its books in accordance with 
the rules prescribed by the Interstate Commerce Commis- 
tion and rendered its income tax returns for the calendar 
year 1920 on the accrual basis as alleged in the first sen¬ 
tence of paragraph 60 of Part VII of the second amended 
petition. For lack of information necessary to form a be¬ 
lief as to the truth or falsity thereof, denies the allegations 
contained in the second sentence of paragraph 60 of Part 
VII of the second amended petition. 

61. For lack of information necessary to form a belief 
as to the truth or falsity thereof, denies the allegations con¬ 
tained in the first sentence of paragraph 61 of Part VII of 
the second amended petition. Admits the allegations con¬ 
tained in the second, third, fourth, and fifth sentences of 
paragraph 61 of Part VII of the second amended petition. 
For lack of information necessarv to form a belief as to 
the truth or falsity thereof denies the allegations contained 
in the sixth sentence of paragraph 61 of Part VII of the 
second amended petition. Denies the allegations con¬ 
tained in the seventh and eighth sentences of paragraph 61 
of Part VII of the second amended petition for the reason 
that the Articles of Consolidation are the best evidence of 
the provisions thereof. 
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VIII. Denies generally and specifically each andievery al¬ 
legation contained in the second amended petition hot here¬ 
inbefore admitted, qualified, or denied. 

211 IX. Further answering the second amended peti¬ 
tion, the respondent realleges and incorporates 
herein bv reference the affirmative matter contained in his 
amended answer to the amended petition, filed Jon April 
17, 1931, in all respects the same as if contained herein. 

Wherefore, it is prayed that the petitioner’s Appeal be 
denied and that the proposed deficiency be increased in ac¬ 
cordance with the respondent’s affirmative allegations as 
set forth in his amended answer to amended petition, filed 
on April 17, 1931. 

(Signed) C. M. CHAREST, j 

General Counsel, 
Bureau of Internal Revenue. 

Of Counsel: 

E. C. ALGIRE, 

Special Attorney , 

Bureau of Internal Revenue. 


ECAiRBI. 

I 

| 

212 Rec’d Sept. 25, 1931. Filed Oct. 5, 193l|. 

United States Board of Tax Appeals, j 
Docket No. 26777. j 

i 

The New York, Chicago and St. Louis Railroad JCompany, 

Petitioner, 

v. | 

Commissioner of Internal Revenue, Respondent. 

M otion. 


Comes now The New York, Chicago and St. L^uis Rail¬ 
road Company, the petitioner in this proceeding, by its at¬ 
torney John H. Agate, and respectfully moves for leave 
to amend its second amended petition herein, filed May 4, 
1931, as follows: 

1 . To amend paragraphs 3 and 4 of Part Vil of said 
second amended petition to read, respectively: 



186 THE X. Y., CHICAGO & ST. LOUIS RAILR ’d CO. VS. 

3. In disallowing—as shown in Schedules 1 (g) and 1-a 
(g) of the notice of deficiency—as a deduction from the 
Lake Erie’s gross income, $459,356.19 of its expenditures 
for maintenance of way and structures and for mainte¬ 
nance of equipment, which expenditures consisted of ordi¬ 
nary and necessary expenses paid or incurred by the Lake 
Erie during the taxable year in carrying on its business 
and of a reasonable allowance for the exhaustion, wear and 
tear of property used in the business. 

4. In not allowing as a deduction from the Lake Erie’s 
gross income, a loss of not less than $1,500,000.00, sus¬ 
tained by the Lake Erie during the taxable year and 

213 not compensated for by insurance or otherwise, 
which losses resulted from the depreciation, destruc¬ 
tion and tindermaintenance of, and damage to, the Lake 
Erie’s property (including the Fort Wayne, Cincinnati 
and Louisville Railroad and the Northern Ohio Railway) 
while under Federal control. 

2. To amend paragraphs 19 to 30, both inclusive, of Part 
VII of said second amended petition to read, respectively: 

(Error No. 3.) 

19. The Lake Erie duly and properly charged to oper¬ 
ating expenses on its books, in its Maintenance of Way and 
Structures Accounts and its Maintenance of Equipment Ac¬ 
counts, and deducted on its income tax return for 1920, cer¬ 
tain ordinary and necessary expenses paid or incurred by 
it during 1920 in carrying on its business and certain al¬ 
lowances' not unreasonably great, for the exhaustion, wear 
and tear of property used in its business. Of the aggre¬ 
gate amount so charged and deducted, Respondent has dis¬ 
allowed as a deduction $459,356.19, as shown in Schedules 
1 (g) and 1-a (g) of the notice of deficiency, which said 
Schedule 1-a (g) states: 

4 4 This item, representing expenditures made subsequent 
to Federal Control to rehabilitate your property to the ex¬ 
tent of undermaintenance of way and structures and equip¬ 
ment during the period of Federal Control for which you 
were allowed payment in final settlement with the Director 
General of Railroads and which is included in the amount 
of $113,314.42 credited to profit and loss on your books in 
closing journal entry #1869 of July, 1924, is held not to be 
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an allowable deduction from gross income. Thi^ transac¬ 
tion falls within the provisions of Article- 49 and 50 of 
Regulations 45, with respect to the compulsory conversion 
of property, and also Sections 214 (a) (12) an$ 234 (a) 
(14) of the Revenue Act of 1921.” 

20. In time of war, and by proclamation dated 
26, 1917, the President requisitioned, from and a£ of 12:00 

o’clock, noon, December 28, 1917, the possession, use, 

214 control, and operation (called herein “Federal con¬ 
trol”) of certain railroads and svstems of trans- 

portation (called herein “carriers”), includingj those of 
the Lake Erie itself, those of its subsidiary, Foift Wayne, 
Cincinnati and Louisville Railroad Company, and those of 
the Lake Erie’s lessor. The Northern Ohio Railway Com¬ 
pany (collectively called herein “the Lake Erie’s prop¬ 
erty”). Federal control was to be and was exercised by 
the President through a Director General of Railroads 
(called herein “the Director General”). 

21 . An Act of Congress, approved March 21, jl918, and 
known as “Federal Control Act”, authorized ^he Presi¬ 
dent, through such agencies as lie might determine, to 
agree with carriers for just compensation, andj required 
every such agreement to contain adequate and appropriate 
provisions for the maintenance, repair, renewal^, and de¬ 
preciation of the property, for the creation of an^ reserves 
or reserve funds found necessary in connection therewith, 
and for such accounting and adjustments of charges and 
payments, both during and at the end of Federal control, 
as might be requisite in order that the property of each 
carrier might be returned to it in substantially a^ good re¬ 
pair and in substantially as complete equipment as it was 
in at the beginning of Federal control, and alsp that the 
United States might, by deductions from the just compen¬ 
sations or by other proper means and charges^ be reim¬ 
bursed for the cost of any additions, repairs, renewals, and 
betterments to such property not justly chargeable to the 
United States; and provided that, in making such account¬ 
ing and adjustments, due consideration should be given to 
the amounts expended or reserved by each carrier for main¬ 
tenance, repairs, renewals, and depreciation during 

215 the three years ended June 30, 1917, to the condition 
of the property at the beginning and at l|he end of 


i 

December 
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Federal control and to any other pertinent facts and cir¬ 
cumstances. 

22. A written agreement, a copy of which is hereto at¬ 
tached, marked 44 Exhibit D”, and hereby made part hereof, 
was made December 27, 1918, by and between the Director 
General and the Lake Erie. 

23. An Act of Congress, approved February 28, 1920, 
and known as 44 Transportation Act, 1920”, terminated 
Federal control at 12:01 A. M., March 1, 1920, and the 
President then, and not before, relinquished possession and 
control of the Lake Erie’s property and ceased the use and 
operation thereof. 

24. The Director General, acting for and on behalf of the 
United States and the President, was required so to main¬ 
tain, renew, and provide for depreciation of the Lake Erie’s 
property and so to replace destroyed, worn out or depre¬ 
ciated property, or provide such replacement funds, that, 
at the end of Federal control thereof, the Lake Erie’s prop- 
ertv might be returned to the Lake Erie in substantially as 
good repair and in substantially as complete equipment as 
it was in at the beginning of Federal control thereof. 

25. The Director General failed to comply with said re¬ 
quirement, failed adequately either to maintain, to renew, 
or to provide for depreciation of the Lake Erie’s property, 
failed adequately either to replace the same when de¬ 
stroyed, worn out or depreciated, or to provide funds for 
such replacement, and failed to return the Lake Erie’s 
property to the Lake Erie at the end of Federal control 
thereof either in substantially as good repair or in sub¬ 
stantially as complete equipment as it was in at the be¬ 
ginning of Federal control thereof; and Federal control of 

the Lake Erie’s property caused and resulted in the 
216 partial destruction and consumption thereof, much 
damage thereto, and great depreciation thereof; 
whereby the Lake Erie and Petitioner, as successor of the 
Lake Erie, sustained, as of the end of Federal control, a 
deductible loss exceeding $2,000,000.00. 

26. In 1924 Petitioner received from the Director Gen¬ 
eral an allowance of $459,356.19 in final settlement of its 
claim for said loss. This allowance was referred to some¬ 
times thereafter by the Director General and by Petitioner 
as an allowance for 44 undermaintenance”; but it was not, 
nor was any portion thereof, an allowance or payment upon 
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the cost either of repairs, of maintenance, or of deprecia¬ 
tion which is generally recognized and treated a$ an ordi¬ 
nary and necessary business expense. 

27. Said allowance, so received from the Director Gen- 
eral by Petitioner, was only in partial restoration of, and 
partial restitution, indemnification and compensation for, 
said loss, which greatly exceeded the amount of skid allow¬ 
ance. 

28. No part of said loss, on account of which said allow¬ 
ance was so received by Petitioner, was made good, either 
by the Lake Erie during the taxable year or by the Lake 
Erie or Petitioner in any subsequent year, by rehabilita¬ 
tion of the Lake Erie’s property or otherwise, expenditures 
for which have been deducted, either in whole or in part, 
by them or by either of them on any income tax return. 

29. The entire amount of said allowance was the pro¬ 
ceeds of a compulsory and involuntary conversion of the 
Lake Erie’s property into cash or its equivalent as a result 
of the exercise of the power of requisition; and {Petitioner 
forthwith in good faith, under regulations prescribed by 

the Commissioner of Internal Revenue, j expended 
217 the proceeds of such conversion in the acquisition of 
other property of a character similar or (related in 
service or use to the property so converted. 

30. Respondent erred in disallowing as a deduction from 
the Lake Erie’s gross income for 1920 saicjl sum of 
$459,356.19, all of which was deductible. 

3. To amend paragraphs 31 to 39, both inclusive, of Part 
VII of said second amended petition to read, respectively: 

(Error No. 4.) 

31. Petitioner repeats and realleges paragraph 20 hereof. 

32. Petitioner repeats and realleges paragraph (21 hereof. 

33. Petitioner repeats and realleges paragraph!22 hereof. 

34. Petitioner repeats and realleges paragraph 23 hereof. 

35. Petitioner repeats and realleges paragraph 24 hereof. 

36. Petitioner repeats and realleges paragraph 25 hereof. 

37. Neither the Lake Erie nor Petitioner was compen¬ 
sated for said loss, either by the Director General or other¬ 
wise, except to the extent of $459,356.19, allowed by the 
Director General to Petitioner in final settlement thereof 
in 1924. 
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38. Neither the Lake Erie nor Petitioner ever has de¬ 
ducted any of said loss in any income tax return. 

39. Respondent erred in not allowing a<s a deduction 
from the Lake Erie’s gross income for 1920 said loss of not 
less than $1,500,000.00, so sustained by the Lake Erie and 
not compensated for by insurance or otherwise. 

Respectfully submitted, 

JOHN H. AGATE, 

715 Union Trust Building, 

15 tin & H Sts., N. W., Washington, D . C ., 

Attorney for Petitioner. 

September 23, 1931. 

218 [Stamp:] U. S. Board of Tax Appeals. Received 
Nov. 4, 1931. 

[Stamp:] United States Board of Tax Appeals. Filed 
Nov. 4, 1931. 

United States Board of Tax Appeals. 

Docket No. 26777. 

The New York, Chicago & St. Louis Railroad Company, 

Petitioner, 

v. 

Commissioner of Internal Revenue, Respondent. 

Answer to Amendment to Second Amended Petition. 

Filed May 4, 1931. 

The Commissioner of Internal Revenue, by his attorney, 
C. M. Charest, General Counsel, Bureau of Internal Reve¬ 
nue, for answer to amendment to second amended petition 
of the above named taxpayer, admits and denies as follows: 

3. Denies that error was committed as alleged in para¬ 
graph 3 of Part VI of the second amended petition as 
amended. 

4. Denies that error was committed as alleged in para¬ 
graph 4 of Part VI of the second amended petition as 
amended. 

19. Denies the allegations contained in the first sentence 
of paragraph 19 of Part VII of the second amended peti- 
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tion as amended. Admits the remaining allegations con¬ 
tained in paragraph 19 of Part VII of the second jamended 
petition as amended. 

20. Admits the allegations contained in paragraph 20 of 
Part VII of the second amended petition as amended. 

21 . Denies the allegations contained in paragraph 21 of 
Part VII of the second amended petition as ameinded for 
the reason that the Federal Control Act and the Standard 
agreement referred to are the best evidence of the pro¬ 
visions thereof. 

219 22 and 23. Admits the allegations contained in 

paragraphs 22 and 23 of Part VII of the second 
amended petition as amended. 

24. Denies the allegations contained in paragraph 24 of 
Part VII of the second amended petition as amended for 
the reason that the agreement entered into by and between 
the Director General and the petitioner is the best evidence 
of the obligations imposed upon the said Director General. 

25. Admits that the Director General failed to ade¬ 
quately maintain petitioner’s property during Federal con¬ 
trol and failed to return such property to the petitioner at 
the end of Federal control in substantially as good repair 
or in substantially as complete equipment as it ^as in at 
the beginning of Federal control. Denies all oth^r allega¬ 
tions contained in paragraph 25 of Part VII of the second 
amended petition as amended. 

26. Admits that during the year 1924 the petitioner re¬ 
ceived from the Director General an allowance of $459,- 
356.19, which allowance was referred to thereafter by the 
Director General and by the petitioner as an allowance for 
“undermaintenance.” Denies all other allegations con¬ 
tained in paragraph 26 of Part VII of the second amended 
petition as amended. 

27 to 30, inclusive. Denies the allegations contained in 
paragraphs 27 to 30, inclusive, of Part VII of the second 
amended petition as amended. 

31. Respondent’s answer to paragraph 31 of Part VII 
of the second amended petition as amended is in bvery re¬ 
spect the same as his answer to paragraph 20 of Part VII 
of the second amended petition as amended. 

32. Respondent’s answer to paragraph 32 of Part VII 
of the second amended petition as amended is in every re- 
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spect the same as his answer to paragraph 21 of Part VII 
of the second amended petition as amended. 

220 33. Respondent’s answer to paragraph 33 of Part 

VII of the second amended petition as amended is in 
every respect the same as his answer to paragraph 22 of 
Part VII of the second amended petition as amended. 

34. Respondent’s answer to paragraph 34 of Part VII of 
the second amended petition as amended is in every respect 
the same as his answer to paragraph 25 of Part VII of the 
second amended petition as amended. 

35. Respondent’s answer to paragraph 35 of Part VII 
of the second amended petition as amended is in every re¬ 
spect the same as his answer to paragraph 24 of Part VII 
of the second amended petition as amended. 

36. Respondent’s answer to paragraph 36 of Part VII of 
the second amended petition as amended is in every respect 
the same as,his answer to paragraph 25 of Part VII of the 
second amended petition as amended. 

37. 38 and 39. Denies the allegations contained in para¬ 
graphs 37, 38, and 39 of Part VII of the second amended 
petition as amended. 

Denies generally and specifically each and every allega¬ 
tion contained in the amendment to second amended peti¬ 
tion not hereinbefore admitted, qualified or denied. 

Wherefore, it is prayed that the petitioner’s appeal be 
denied and that the petitioner be held to be a transferee of 
assets as provided bv Section 280 of the Revenue Act of 
1926. 

(Signed) C. M. CHAREST, 

General Counsel, 
Bureau of Internal Revenue. 

Of Counsel: 

E. C. ALGIRE, 

Special Attorney, 

Bureau of Internal Revenue. 

ECArRBI. 
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221 26 B. T. A. —. 

United States Board of Tax Appeals, i 

Dockets Nos. 15803 and 26777. 

The New York, Chicago and St. Louis Railroad Company, 
Successor Corporation to The Lake Erie and Western 
Railroad Company, Petitioner, 

v. | 

Commissioner of Internal Revenue, Respqndent. 

The New York, Chicago and St. Louis Railroa^ Company, 

Petitioner, i 

! 

V. 

Commissioner of Internal Revenue, Respondent. 

Promulgated October 20, 1932. | 

1. The sale in 1920 by the L. E. & W. R. R. Co. of its 
shares of the N. 0. Rv. Co., its leasehold interest in that 
corporation’s properties, and its claims against that cor¬ 
poration for advances, resulted in no deductible loss as 
there was no statutory basis for such loss, and the claim 
was worthless prior to the taxable year. 

2. The deduction of the L. E. & W. in 1920 f or mainte¬ 
nance held properly reduced by an amount accrued from 
the Director General as part of the settlement of mutual 
claims arising from federal control and attribute^ to under¬ 
maintenance. 

3. Various claims for deductible losses in 1920 arising 
from federal control held unfounded. 

John H. Agate, Esq., and George Elliott, E^q., for the 
petitioner. 

E. C. Algire, Esq., for the respondent. j 

. 

222 The respondent determined a deficiency in income 
tax against the Lake Erie and Westerji Railroad 

Company, for 1920, in the amount of $103,537.40. The 
petitioner assails this determination, alleging it to be in 
error in the following respects: 
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(1) In adding to the Lake Erie’s income the sum of 
$3,609.47, representing the amount received for side track 
donations; 

(2) In disallowing as a deduction from, and in adding to, 
the Lake Erie’s income the sum of $92,661.33, and in fail¬ 
ing and refusing to allow, as a deduction from such income, 
a loss of not less than $1,500,000, resulting from the sale, 
assignment and transfer of The Akron, Canton and 
Youngstown Railway Company, on March 1, 1920, of stock 
of the Northern Ohio Railway Company, of the lease of its 
properties to the Lake Erie, and of the Lake Erie’s claim 
against the Northern Ohio Railway Company thereunder; 

(3) In disallowing as a deduction from the Lake Erie’s 
gross income, $459,356.19 of its expenditures for mainte¬ 
nance of way and structures and for maintenance of equip¬ 
ment, which expenditures consisted of ordinary and neces¬ 
sary expenses paid or incurred by the Lake Erie during 
the taxable year in carrying on its business and of a rea¬ 
sonable allowance for exhaustion, wear and tear of prop¬ 
erty used in the business; 

(4) In not allowing, as a deduction from the Lake Erie’s 
gross incdme, a loss of at least $1,500,000, sustained by the 
Lake Erie during the taxable year and not compensated 
for by insurance or otherwise, which resulted from the de¬ 
preciation, destruction and undermaintenance of, and dam¬ 
age to, the Lake Erie’s property (including the Fort 
Wayne, Cincinnati and Louisville Railroad and the North¬ 
ern Ohio Railway) while under federal control; 

(5) In proposing to assess the Lake Erie any normal tax 
for the year 1920 in excess of one-third of 2% plus 
$2,832.70, and in adding to the Lake Erie’s income the sum 
of $500,918.65, or any other or different sum in excess of 
$498,085.95, representing the amount received from the 
United States under the guaranty provisions of Section 
209 of the Transportation Act, 1920, in final settlement of 
the Lake Erie’s claim, as certified by the Interstate Com¬ 
merce Commission in Finance Docket 571; 

223 (6) In not withdrawing said notice of deficiency 

before mailing and serving said subsequent notice 
of deficiency dated February 17, 1927, to petitioner under 
Section 280 of the Revenue Act of 1926. 

Respondent confesses the error charged in the first as¬ 
signment; and, in connection with the fifth assignment, con- 
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cedes that the Lake Erie is liable for a normal tax upon 

the net income earned in January and February, computed 

at the rate of 8 per centum, instead of 10 per centum as in 

the deficiency notice. 

* 

Finding’s of Fact. 

The steam railroad of the New York, Chicago ancjl St. Louis 
Railway Company a corporation formed by consolidation 
of railroad corporations of Illinois and of other states, 
hereinafter called 4 ‘the first Nickel Plate/’ situated partly 
in the State of Illinois and partly in the States of Indiana, 
Ohio, Pennsylvania and New York, and embraced in a 
mortgage or deed of trust, dated December 1, 1$81, to the 
Central Trust Company of New York, Trustee, and, also, 
in a certain other mortgage to the Union Trust j Company 
of New York, Trustee, was sold as an entirety: in Cleve¬ 
land, Ohio, in 1887, under and pursuant to a judgment or 
decree of foreclosure and sale under said mortgages, ren¬ 
dered by the Court of Common Pleas of the bounty of 
Cuyahoga, Ohio, and pursuant to ancillary judgments or 
decrees of courts of competent jurisdiction of the several 
states of Illinois, Indiana, Pennsylvania and New York, 
and at such sale certain persons became the purchasers of 
said railroad. 

Thereafter, and in 1887, the New York, Chicago and St. 
Louis Railroad Company, hereinafter called “the 
224 second Nickel Plate,” was duly formed and or¬ 
ganized by said purchasers of the railroad property 
of the first Nickel Plate, under and pursuant to the laws 
of Indiana, New York, Ohio and Pennsylvania, and be¬ 
came the owner of that portion of said railroad pf the first 
Nickel Plate extending from Buffalo, New Yor^, through 
the States of Indiana, New York, Ohio and Pennsylvania, 
to the Indiana-Ulinois state line. The Chicago and State 
Line Railroad Company, hereinafter called “the State 
Line,” was duly created and organized by said purchasers, 
under and pursuant to the laws of Illinois, and became the 
owner of the remainder of said line of railroad if the first 
Nickel Plate, extending from the Indiana-Ulinois state line, 
through the County of Cook, Illinois, to or near the City 
of Chicago. | 

Under and pursuant to the laws of Illinois, Indiana, New 
York, Ohio and Pennsylvania, the following Companies, 
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hereinafter called “the constituent companies,’’ united in 
an agreement and articles of consolidation, dated December 
28, 1922, to form the New York, Chicago and St. Louis 
Railroad Company, hereinafter called “the Nickel Plate,” 
the petitioner herein: 

The second Nickel Plate, a railroad corporation organ¬ 
ized and existing under the laws of Indiana, New York, 
Ohio and Pennsylvania, owning and operating a main line 
of steam railroad extending from Buffalo, New York, to the 
Illinois-Indiana state line. 

The State Line, a railway corporation organized and 
existing under the laws of Illinois, owning a main line of 
steam railroad extending from the Illinois-Indiana state 
line to and into Chicago, Illinois, which said line of rail¬ 
road was being operated by the second Nickel Plate. 

The Liike Erie and Western Railroad Company, a rail¬ 
road corporation organized and existing under the laws of 
Illinois, owning a main line of steam railroad extending 
from Sandusky, Ohio, through the State of Indiana to 
POoria, Illinois, and a main line of steam railroad 
225 extending from Michigan City to Indianapolis, In¬ 
diana, which said lines of railroad were being op¬ 
erated by the second Nickel Plate. 

The Fort Wayne, Cincinnati and Louisville Railroad 
Company, a railroad corporation organized and existing 
under the laws of Indiana, owning a line of steam railroad 
extending from Fort Wayne to Connersville and from New 
Castle to Rushville, all in the State of Indiana, which said 
lines of railroad were being operated by the second Nickel 
Plate. 

The Toledo, St. Louis and Western Railroad Company, 
a railroad corporation organized and existing under the 
laws of Indiana, owning and operating a main line of steam 
railroad extending from Toledo, Ohio, through the States 
of Indiana and Illinois to East St. Louis, Illinois. 

Said agreement and articles of consolidation were dulv 
made and executed by the constituent companies, and each 
of them, and filed and recorded, pursuant to and in accord¬ 
ance with the statutes of the several states applicable 
thereto, and were duly approved by the Illinois Commerce 
Commission on February 14, 1923, by the Public Service 
Commission of the State of New York on March 28, 1923, 
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I 

i 

and by the Public Service Commission of the (pommon- 
wealth of Pennsylvania on April 9, 1923. All things neces¬ 
sary to the completion and consummation of said consoli¬ 
dation were duly done and effected, thus creating i the peti¬ 
tioner; and the consolidation effected in 1923 was carried 
out in all respects as set forth in the said agreement and 
articles of consolidation. 

The Lake Erie and Western Railroad Company, herein¬ 
after called the 4 ‘Lake Erie,” was incorporated ijnder the 
laws of Illinois, on February 10, 1887, and throughout 1920, 
was engaged in business as a common carrier. It owned 
and operated a main line of steam railroad extending from 
Sandusky, Ohio, to Peoria, Illinois, 412.770 miles, with a 
branch line extending from St. Mary’s to Minstjer, Ohio, 
10.001 miles, a line of steam railroad extending fifom Fort 
Wayne to Connersville, Indiana, 102.827 miles, with 
226 a branch line extending from New Castle ito Rush- 
ville, Indiana, 24.040 miles, and connecting with its 
main line at Muncie, Indiana, and a line of steamj railroad 
extending from Indianapolis to Michigan City, j Indiana, 
158.612 miles, connecting with its main line at Tipton, 
Indiana. It also operated, until March 1, 1920, tile line of 
steam railroad of the Northern Ohio Railway Company, ex¬ 
tending from Dclphos to Akron, Ohio, 161.744 milps. From 
1887 to 1922, its total outstanding capital stock amounted to 
$23,680,000 par value, consisting of equal amounti; of com¬ 
mon and preferred. j 

I. On October 8, 1894, the board of directors of the Lake 
Erie authorized its president, Calvin S. Brice, to purchase, 
among others, the properties of the Pittsburgh, Akron and 
Western Railroad Company, which were then in tjlie hands 
of a receiver, and which, on October 17, 1894, had ^een sold 
in mortgage foreclosure proceedings. The properties of 
the latter included a line of steam railroad extenefing from 
Delphos, via Bluffton, to Akron, Ohio, 161.744 nfiles, con¬ 
necting with the Lake Erie’s main line, at Blullton. On 
July 25, 1895, the board of directors authorized and 
directed the proper executive officers to obtain and execute 
a lease of the said line of railway, upon the conditions and 
terms set forth in the resolution, among which, was a pro¬ 
vision “to pay the interest of an issue of fifty year five per 
cent gold bonds secured by a mortgage or deed of trust, as 
a first charge upon said line of railway, and to be issued at 
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the rate of $15,000 per mile of completed railroad to the 
amount of $2,500,000 in respect of existing line, and 
227 to an amount not exceeding $1,500,000, in respect of 
additional lines constructed or acquired by the lessor 
at the request of this company; and to guarantee the pay¬ 
ment of the principal and interest of said issue of bonds,” 
and further authorized and directed the executive officers 
to execute, upon the execution and delivery of the lease, a 
guaranty on each of the said first mortgage bonds of the 
lessor, substantially in the following form: 

For value received, the Lake Erie and Western Railroad 
Company hereby guarantees the punctual payment of the 
principal of the within bond at its maturity, and of the in¬ 
terest coupons hereto attached as they consecutively become 
due, in accordance with the terms, tenor and conditions 
thereof. 


On the same date, the board of directors authorized and 
empowered the president, in order to enable the lease of 
said line of railway to be carried into effect, “to acquire 
from the lessor the first mortgage bonds of the lessor to 
be issued thereon, and on said acquisition of said bonds 
by this company to enter into a contract with Messrs. Ver- 
milye & Company or other bankers for the sale of said 
issue of bonds, with a guaranty by this company of the pay¬ 
ment of the principal and interest thereof, at such prices 
and upon such terms as he and the committee hereinafter 
named in their discretion may deem advisable,” and fur¬ 
ther empowering him, in connection with such contract, to 
agree with the bankers upon the form of the bonds, the 
form of 'the Lake Erie's guaranty, and the terms of the 
mortgage securing the same, and otherwise as may be neces¬ 
sary for the purpose of effecting such sale. 

On August 9, 1895, Vermilye & Company, on behalf of 
themselves and others interested with them in a syndicate 
for the purposes therein expressed, as party of the first 
part, and the Lake Erie, as party of the second part, 
228 entered into an agreement, which, so far as material 
here, reads as follows: 


Whereas, the railroad property formerly of the Pitts¬ 
burgh, Akron & Western Railroad Company has lately 
been sold under foreclosure and purchased by parties who 
propose to organize or cause to be organized under the 
laws of Ohio a new corporation to be called “The North- 
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ern Ohio Bailway Company, 7 ’ which new corpoijation is to 
execute a mortgage covering said railroad property as now 
held by the said purchasers, with its extension, t(| secure an 
issue of four million (4,000,000) dollars First! Mortgage 
Five Per cent Fifty Year, Gold Bonds, of One Thousand 
(1,000) dollars each, to be dated October 1, 1S9|5, with in¬ 
terest payable April and October; and 

Whereas, said railroad property is to be leaded in per¬ 
petuity by said new corporation to the party hereto of the 
second part, under an arrangement by which thje party of 
the second part is to guarantee the payment of the prin¬ 
cipal and interest of said bonds: 

Now, this agreement witnesseth: 

That the said parties of the first part agree to purchase 
Two million five hundred thousand (2,500,000) dollars of 
said First Mortgage Bonds, at 97% and accrued interest, 
upon condition that the payment of the principal and in¬ 
terest of said bonds shall be guaranteed by the said party 
of the second part, and the said party of the second part 
hereby agrees that it will, upon the issue of said bonds, 
execute upon each and every of said bonds a guaranty in 
due form of law, for the payment to the holder I thereof of 
the principal and interest of said bonds according to the 
tenor thereof. 

And the party of the second part further agrees that it 
will expend the sum of at least One million (1,000,000) of dol¬ 
lars in the improvement of the said road, the expenditure 
of this sum to be approved by W. Barclay Parsons, Engi¬ 
neer, on behalf of the parties of the first part. Any sum 
not expended at the time of the taking of said bonds by the 
parties of the first part is to be deposited by thjmi in such 
depositaries as the parties hereto may agree upon, to be 
expended only for the improvement of said railroad prop¬ 
erty, and upon the approval of W. Barclay Pardons, Engi¬ 
neer, as hereinbefore expressed. 

229 The said bonds are to be ready for delivery Oc¬ 
tober 5, 1895, at which time the parties pf the first 
part are to take and pay for One million five hundred thou¬ 
sand (1,500,000) dollars thereof. The other ojne million 
(1,000,000) dollars thereof they are to take and pay for at 
their option as to time within six months from s^id October 
5, 1895. It being understood and agreed that the residue 
of said bonds, One million five hundred thousand (1,500,- 
000) dollars, being bonds numbered from 2501 to 4000, in- 
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elusive, are to be issued only for acquiring additional rail¬ 
road property, and are to be issued only at the rate of not 
to exceed Fifteen thousand (15,000) dollars per mile of com¬ 
pleted road on such hereafter constructed or purchased 
property, if any. 

This agreement upon the part of the said parties of the 
first part is conditioned upon the approval by their counsel 
of the title of the present holders of the said railroad 
property formerly of the Pittsburgh, Akron & Western 
Railroad Company, of the sufficiency of the foreclosure pro¬ 
ceedings, of the validity of the mortgage and bonds to be 
issued by the new company, of the validity of the lease of 
said new company to the party hereto of the second part, 
and of the validity of the guaranty so to be given by the 
party hereto of the second part. 

The party of the second part upon the execution of this 
agreement is to pay to the firm of Vermilye & Co. a com¬ 
mission of Twenty-five thousand (25,000) dollars, being 
one per cent of the total amount of bonds so taken by the 
parties of the first part. This is to be for the personal 
services of Messrs. Vermilve & Co., in the formation of the 

v 7 

syndicate and in the management thereof, and is to be in no 
event returned in case of any obstacles in consummating 
this agreement. 

The Northern Ohio Railway Company, hereinafter called 
‘‘the Northern 01110,’’ was incorporated under the laws of 
Ohio, on August 14, 1895, and came into possession of the 
railroad properties formerly owned by the Pittsburgh, 
Akron and Western. Upon organization, it issued $3,580,- 
000 par value of common stock, consisting of 35,800 shares 
of a par value of $100 each, $650,000 par value of preferred 
stock, and $2,500,000 face amount of first mortgage, five 
per cent, fifty-year gold bonds; and there was no change 
in the amount of such stock and bonds outstanding, prior to 
March 1, 1920. 

230 On October 1, 1895, the Northern Ohio and the 
Lake Erie, referred to in the agreement as lessor 
and lessee, respectively, entered into a lease agreement, 
which, so far as material here, reads as follows: 

Whereas the lessor is the owner of and engaged in the 
operation of a line of railway extending from Akron, in the 
State of Ohio, to Delphos, in said State; and 
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Whereas by indenture of mortgage, or deed of triist, bear¬ 
ing date the first day of October, 1895, made between the 
lessor of the first part, and the Central Trust Company 
of New York, of the second part, hereinafter called the 
first mortgage, the lessor mortgaged to said Triist Com¬ 
pany, its said line of railway to secure an issue by the 
lessor of its 4,000 bonds, (hereinafter called the first mort¬ 
gage bonds), for $1,000 each, to bear date the first day of 
October, 1895, and to mature the first day of October, 1945, 
with interest thereon at the rate of five per cent p<ir annum, 
payable semi-annually on the first day of April and October 
in each year; and 

Whereas in and by the first mortgage it is provided that 
the trustee shall certify and issue the first mortgajge bonds, 
numbered from 1 to 2500, both inclusive, in respebt of said 
line of railway, the aggregate length of which was, for the 
purposes of the first mortgage, fixed at one huildred and 
sixty-six and two-thirds miles, and the residue of the first 
mortgage bonds, viz., the first mortgage bonds {lumbered 
from 2501 to 4000, inclusive, in respect of lines of railroad 
thereafter constructed by the lessor or acquired by it sub¬ 
sequent to the execution of the first mortgage, jjind made 
subject to the lien of the first mortgage; and 

Whereas the lessee has agreed to purchase said first mort¬ 
gage bonds numbered from 1 to 2500, both inclusive; and 

Whereas the lessee desires to obtain the exclusive use of 
said line of railwav of the lessor, and also desires to ob- 
tain the right to the exclusive use of lines of railroad here¬ 
after constructed by the lessor, or acquired by it. 

Now, therefore, this indenture witnesseth: 

First. The lessor, for and in consideration of j the cove¬ 
nants and agreements hereinafter contained on the part of 
the lessee to be observed, kept and perforhied, hath 
231 let, leased and demised, and by these presents doth 
let, lease and demise unto the lessee, its $uccessors 
and assigns, all and singular the railroad of the ljessor. 

[Here follows a description of the property.] 

. 

To have and to hold the same unto the lesseb, its suc¬ 
cessors and assigns, from the first day of April 1895, for 
the full end and term of nine hundred and ninety-ijine years, 
thence next ensuing, fully to be completed and en^ed, to wit, 
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until the first day of April 2894, at noon; subject, however, 
in all respects to the first mortgage; 

The lessee, its successors and assigns, yielding and pay¬ 
ing therefor the sums hereinafter specified and keeping and 
performing all and singular the covenants and agreements 
hereinafter set forth to be by the lessee observed, kept and 
performed. 

Second. The lessor doth further let, lease and demise unto 
the lessee, its successors and assigns, all lines of rail¬ 
road which shall hereafter, at the request of the lessee, in 
accordance with the provisions hereinafter contained, be 
constructed or acquired by the lessor, and made subject to 
the lien of the first mortgage, and in respect of which first 
mortgage bonds of the lessor shall, under the terms of the 
first mortgage, be issued; such hereafter acquired lines, how¬ 
ever, not to exceed one hundred (100) miles in length: 
###**## 

To have and to hold the same unto the lessee, its suc¬ 
cessors and assigns, from the date of such construction or 
acquisition for the full end and term of nine hundred and 
ninety-nine years from the first day of April, 1895, fully 
to be completed and ended, to wit, until the first day of 
April, 2894, at noon; subject, however, in all respects to 
the first mortgage. 

**#:•*#*# 

Third. The lessee, in consideration of the premises, ac¬ 
cepts, under the provisions hereof, the premises and prop¬ 
erty hereby demised for said term hereby granted, and 
covenants to and with the lessor to pav vearlv and everv 
vear during the term hcrcbv granted, bv wav of rental there- 
for, all the net earnings, to be determined as hereinafter 
provided, derived from the operation of the demised rail¬ 
road, rolling stock, equipment and property, and in any 
event and though such net earnings may not be sufficient 
therefor: 

232 (a) all taxes that may be imposed, assessed or 

levied upon the lessor or upon the said demised 
premises and property or any part thereof as the same shall 
become due and payable; 

(b) the premiums of insurance upon the buildings, rolling 
stock and equipment demised; 

(c) such sum, not exceeding one thousand dollars per 
annum, as the lessor shall by resolution of its board of di- 
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rectors certify to be requisite for the maintenance of its 
corporate organization, the salaries of its necessary officers, 
the compensation of its board of directors and foi L other ex¬ 
penses of administration, including the expenses of the 
registration and transfer of its securities; 

(d) the coupons maturing upon all the first mortgage 
bonds of the lessor, issued under the first mortgage of the 
lessor, or to be issued under the first mortgage Jn respect 
of lines of railroad hereafter constructed or acquired by 
the lessor at the request of the lessee, and which shall be¬ 
come subject to this lease as said coupons mature and be¬ 
come payable, by paying directly the coupons iipon such 
bonds, as such coupons mature respectively, upon the first 
day of April and October in each year, said coupons to be 
cancelled as soon as paid. | 

Fourth. The lessee covenants to and with thq lessor as 
follows: 


# # * # # j # 

In order to express the obligations into which it has here¬ 
by entered, and as full and adequate security fcjr the pay¬ 
ment of the rental reserved in this lease and fojr the pres¬ 
ervation of the property of the lessor in as good condition 
as on entering into possession, the lessee will,! under its 
corporate seal and the signature of its proper) executive 
officers, endorse upon each of the twenty-five hundred bonds 
of the lessor issued under the first mortgage of| the lessor 
in respect of the demised line of railroad from Mlain Street, 
in Akron, to Delphos, a guaranty of the faithful and punc¬ 
tual payment of said first mortgage bonds and! of the in¬ 
terest accruing and to accrue thereon; and the lessee will 
further, from time to time, as additional lines |)f railroad 
shall, at the request of the lessee, be constructed by the 
lessor or acquired by it, and in respect of which!first mort¬ 
gage bonds of the lessor shall, under the terms |of the first 
mortgage of the lessor, be issued, and which shall become 
subject to this lease, likewise, under its corporate seal and 
the signature of its proper executive officers, endorse upon 
each of the said additional first mortgage bonds of the lessor 
so to be issued in respect of said additional lines of 
233 railroad, a similar guaranty of the faithful and punc¬ 
tual payment thereof and of the interest accruing and 
to accrue thereon. 



204 THE N. Y., CHICAGO & ST. LOUIS BAILR’d CO. VS. 

The lessee will, during the term of this lease, maintain 
the demised premises and property in good order and re¬ 
pair and keep and maintain the demised line of railway of 
the lessor in good and proper condition for the passage 
thereover of both freight and passenger traffic, * * *. 

The lessee shall, during the term, furnish and provide, 
or cause to be furnished and provided, all the rolling stock 
and equipment which may be necessary to do and perform 
with efficiency and dispatch all the business which can be 
obtained for the demised railroad, but the lessee shall be 
entitled to make the usual charge for rent or use or car 
service in respect of such additional rolling stock or equip¬ 
ment so provided by the lessee. 

###*### 


Fifth. The lessor covenants to and with the lessee as fol¬ 
lows : 

The lessor shall and will, at the expiration of the term 
hereby granted and of each renewal term, grant another 
lease of the premises hereby demised for a further term of 
nine hundred and ninety-nine years, on the terms, conditions 
and stipulations of this indenture, including this agreement 
for renewal. 

# # 

The lessor, for the purpose of providing the lessee with 
greater security of earning the amount necessary to be 
earned by the lessee to enable it to pay the interest to 
mature from time to time on the lessor’s first mortgage 
bonds, has caused and will hereafter cause to be expended 
on the line of its present railroad in improving and equip¬ 
ping it, out of the proceeds of said lirst mortgage bonds, 
numbered from 1 to 2,500, inclusive, the sum of one million 
dollars, such expenditure to be made under the direction 
of the lessee and for such property and purposes as shall 
be directed bv the lessee from time to time, such direction 
to be by resolution of the lessee’s board of directors passed 
at any regular or special meeting, or by the orders of the 
lessee’s executive committee or its president or general 
manager. 

The lessor further agrees that it will, from time to time, 
in like manner, under the direction of the lessee, expend for 
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the benefit and advantage of its property the pfoceeds of 
its first mortgage bonds numbered from 2501 to 4000, in¬ 
clusive, when issued in pursuance of the provisions of the 
first mortgage. 

i 

* * * * * # j # 

i 

234 Sixth. It is mutually covenanted as follows: 

The lessee shall and will, at the determination of this 
lease, redeliver and surrender up to the lessor tljie demised 
premises and property in good order and condition, with 
such additions, alterations and improvements as; shall have 
been made thereto. 

j 

* # * * # # j * 

». 1 

In estimating the net earnings which shall be payable 
under the terms of this lease by way of rental for the de¬ 
mised premises, there shall be deducted from the t j>ross earn¬ 
ings all fixed charges, all operating expenses^ including 
taxes and expenses of administration, all sums wfhich in the 
judgment of the lessee shall be necessary to be expended 
for betterments and additions and the maintenance as a first 
class railroad of the demised railroad, all sums jvhich shall 
be necessary fully to equip the demised railroac| with suffi¬ 
cient and satisfactory rolling stock and equipment to enable 
it to transact such business as may be done over it. As be¬ 
tween the parties, the lessee shall be entitled to! make such 
charges in respect to the use of rolling stock, tenhinal facili¬ 
ties or otherwise howsoever growing out of the operation of 
the demised railroad in connection with the lines of the 
lessee, as though this lease had not been made!. And the 
lessee shall be entitled to proper and reasonable compensa¬ 
tion for its services in handling, managing ancjl operating 
the business of the lessor, including therein services per¬ 
formed and expenses incurred by the lessee’s officers, agents 
and attorneys in and about the business of the lessor. 

The lessee shall, immediately after September 30th of 
each year, make up an account of the earnings of | the preced¬ 
ing year; and out of any net earnings shall fifst pay the 
fixed charges and other items hereinbefore provided to be 
paid, and shall thereafter, on or before December 15th of 
each year, pay over to lessor by way of rental gny surplus 
remaining after such pavments. In case in ahv vear the 
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net earnings of the demised railroad and property, as here¬ 
inabove determined, shall not be sufficient to meet the fixed 
charges and operating expenses, the lessee shall, notwith¬ 
standing, make the payments hereinabove in subdivision 
(d) of the third article hereof provided, but any amount 
paid by the lessee in excess of the net earnings for such year 
shall be deemed an advance on the part of the lessee to the 
lessor. 

Seventh. It is agreed and declared that of the one million 
dollal-s before agreed to be expended by the lessor, 
235 under the direction of the lessee’s officers, there has 
been so expended about the sum of $215,140. 

Concurrently with the execution of this lease agreement, 
the Lake Erie acquired from the then holders thereof, all 
of the common capital stock of the Northern Ohio outstand¬ 
ing, of $3,580,000 par value. In connection with the acqui¬ 
sition of this stock, the ninth annual report of the Lake 
Erie to its stockholders, under date of December 31, 1895, 
contained the following statement: 

The Northern Ohio Railway Company has $650,000 non- 

cumulative 5 per cent preferred and $3,580,000 common 

stock outstanding. The entire issue of the common stock 

has been delivered to and is in the treasurv of vour com- 

* » 

pany in consideration of the lease and guaranty. 

Under date of October 2, 1895, the Lake Erie, as party 

of the first part, and Vermilye & Company, on behalf of 

themselves and others interested with them in the svndi- 

•> 

cate for the purposes expressed in the agreement of August 
9, 1895, as party of the second part, entered into an agree¬ 
ment, which, so far as material here, reads as follows: 

Whereas, by a resolution of the Board of Directors of 
the party hereto of the first part passed July 25th, 1895, it 
was resolved that said company lease the line of railway 
formerly of the Pittsburgh, Akron & Western R. R. Co., 
upon certain terms and conditions named, and in order to 
enable the lease of said line of railway to be carried into 
effect the President of the party of the first part was au¬ 
thorized and empowered “to acquire from the lessor the 
first mortgage bonds of the lessor to be issued thereon, and 
on said acquisition of said bonds by this company to enter 
into a contract with Messrs. Vermilye & Company or other 
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bankers for the sale of said issue of bonds, with a guaranty 
by this company of the payment of the principal and in¬ 
terest thereof, at such price and upon such terms as he and 
the committee hereinafter named in their discretion may 
deem advisable and he is further authorized in connection 
with such contract to agree with the bankers purchasing 
said bonds upon the form of the bonds so to be issued and 
upon the form of the guaranty thereof by this company, 
and upon the terms of the mortgage securing the same, and 
otherwise as may be necessary for the purpose of effecting 
such sale,” and 

236 Whereas, an agreement was made on the ninth 
day of August 1895 between the parties hereto, for 
the purchase by the parties hereto of the seconcjl part of 
Two million five hundred thousand dollars ($2,50|0,000) of 
the first mortgage bonds of said lessor Company, the 
Northern Ohio Railway Company, and 

Whereas, the said party of the first part has acquired 
from said lessor the said first mortgage bonds and has 
stamped its guaranty thereon in accordance with the terms 
of said agreement of August 9th, 1895: 

Now, Pursuant to said agreement, said party olf the first 
part hereby, for value received, and by these presents does 
bargain, sell, assign and transfer unto said the $aid par¬ 
ties of the second part all those Twenty-five hundred first 
mortgage bonds of the Northern Ohio Railway (pompany, 
numbered from 1 to 2500, both inclusive. 

7 I 

And the party hereto of the first part having Agreed in 
and by said agreement of August 9th, 1895, that j it would 
expend the sum of at least one million of dollars 
($1,000,000) in the improvement of the said roacf, the ex¬ 
penditure of this sum to be approved by W. Barclay Par¬ 
sons, Engineer, on behalf of the parties hereto ol the sec¬ 
ond part, and that any sum not expended at the time of 
the taking of said bonds by the parties hereto of tfye second 
part should be deposited by them in such depositaries as 
the parties to said agreement might agree upon, !to be ex¬ 
pended only for the improvement of said railroad prop¬ 
erty, and upon the approval of W. Barclay Parsons, Engi¬ 
neer, as hereinbefore expressed: 

Now, for the purpose of carrying out said agreement, 

It is hereby agreed and stipulated, that the amount al¬ 
ready expended in the improvement of said road! is about 
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the sum of One Hundred and eighty-five thousand dollars, 
and that the balance of said One Million of dollars to wit, 
the sum of eight hundred and fifteen thousand dollars, is 
to be deposited by the party hereto of the first part in such 
banks as the parties hereto may agree upon. 

The Lake Erie took possession and commenced operation 
of the Northern Ohio’s properties on October 1, 1895, and 
continued in possession of and to operate them until the 
beginning of federal control, January 1, 1918. 

The general ledger of the Lake Erie shows that it ex¬ 
pended $1,000,000, between October 1, 1895, and Septem¬ 
ber 30, 1898, for additions and betterments to, and 
237 equipment of, the Northern Ohio’s properties. Such 
expenditures were made out of the proceeds of the 
sale of the Northern Ohio’s $2,500,000 first mortgage bonds, 
pursuant to the provisions of the lease agreement and of 
the contracts entered into with Yermilye & Company on 
August 9, and October 2, 1895. 

In 1895, the board of directors of the Lake Erie, antici¬ 
pating that the resulting connections which would be made 
with all the lines of railroad in the great freight producing 
regions lving between Cleveland and Pittsburgh and that 
the local traffic in the populous districts lying between 
Akron and the eastern boundary of the state would be 
most advantageous and productive of results to the com¬ 
pany, and in order to obtain a better and more important 
eastern outlet for its traffic, contemplated the extension of 
the Northern Ohio’s line from Akron, Ohio, to New Castle, 
Pennsylvania. The matter, however, was held in abeyance 
because of the existing unfavorable financial situation, and 
for the further reason that negotiations were under way 
with the Baltimore and Ohio receivers, controlling the 
Pittsburgh and Western Railroad, looking to an inter¬ 
change of business between those companies and the North¬ 
ern Ohio at Akron. Similar negotiations with the “Car¬ 
negie people,” controlling the Bessemer and Lake Erie, 
and with the Lake Shore and Michigan Southern, con¬ 
trolling the Pittsburgh and Lake Erie, were suspended 
pending the outcome of the negotiations with the Baltimore 
and Ohio interests. 

Prior to September 22, 1898, the Lake Erie acquired, at 
a cost of $725,323.65, all of the common capital stock of the 
Cleveland, Akron and Columbus Railway Company, of a 
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par value of $2,237,500, of which, $2,183,400 par |alue was 
acquired by the Lake Erie and the Northern Ohio 

238 prior to April 1, 1896. The line of the Cleveland, 
Akron and Columbus connected with th^t of the 

Northern Ohio at Akron and ran, via Cuyahoga Falls, to 
Hudson, Ohio. Prior to February 4, 1898, the Lake Erie 
caused the Cleveland and Newcastle Railway Coinpany to 
be organized, for the purpose of constructing |a line of 
steam railroad from Hudson to Bedford and Newburg, 
Ohio, and from Cuyahoga Falls, via Niles and Yotmgstown, 
to New Castle, approximately 90 miles in all. It was con¬ 
templated that the Cleveland and Newcastle woujd acquire 
trackage rights over the line of the Cleveland, ^kron and 
Columbus from Cuyahoga Falls, south to Akronl where it 
would connect with the Northern Ohio, and nortii to Hud- 
son, proceeding from the latter point over its own line to 
Bedford and Newburg, from which points, trackage was 
to be arranged to coal, coke and ore docks in Cleveland, 
and that it would connect at New Castle with thb Buffalo, 
Rochester and Pittsburgh Railway Company and [the West¬ 
ern New York and Pennsylvania Railroad Company. The 
Lake Erie became the owner of all of the capital stock of 
the Cleveland and Newcastle and assisted in the! financing 
thereof. On the date mentioned, negotiations had been 
completed with the Buffalo, Rochester and Pittsburgh, 
which owned and operated a line between Punxatawney 
and Clearfield, Pennsylvania, connecting at the letter point 
with the Reading System, for the extension of its line from 
Punxatawney west to New Castle where it was to connect 
with the proposed line of the Cleveland and Newcastle, 
and for the interchange of through traffic of all kinds be¬ 
tween the Lake Erie system and the system of which the 
Buffalo, Rochester and Pittsburgh was a part. It was also 
arranged that the Lake Erie should have access over the 
proposed line of the Buffalo, Rochester and Pitts- 

239 burgh, between New Castle and Butler, Pennsyl¬ 
vania, to the railroad which had just been finished by 

“the Carnegie people,” the Bessemer and Lake L r i e > from 
Butler south to the Carnegie manufacturing establish¬ 
ments, with access to the Carnegie coke fields and running 
directly through the heart of the Pittsburgh coal regions. 

Beginning in early 1895 and continuing to the middle of 
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1898, the president of the Lake Erie carried on negotiations 
with the Lake Shore and Michigan Southern Railroad Com¬ 
pany, the Pittsburgh and Lake Erie Railroad Company, 
the New York, Lake Erie and Western Railroad Company, 
the Baltimore and Ohio Railroad Company and the Penn¬ 
sylvania Railroad Company, in an attempt to obtain for 
the Lake Erie rights to use portions of existing lines be¬ 
tween Akron and New Castle, and agreements for inter¬ 
change of through traffic moving to and from the Pitts¬ 
burgh district and Western Pennsylvania coal fields, in 
order to avoid, if possible, the building of a competitive 
line. All such negotiations were unsuccessful and finally, 
on June 6, 1898, the board of directors of the Lake Erie 
authorized its executive officers to proceed with the con¬ 
struction of the line from Akron to New Castle. The Cleve¬ 
land and Newcastle, or the Lake Erie for the account of 
the Cleveland and Newcastle, purchased 38,000 shares of 
the capital stock of the Western New York and Pennsyl¬ 
vania Railroad Company, at a cost of $141,000, and the 
former began construction of its lines to Cleveland and to 
New Castle. To obtain control, through reorganization, of 
the railroad of the Pittsburgh and Western Railway Com¬ 
pany, which was in receivership, and thereby to avoid build¬ 
ing a line between Niles and New Castle, the Lake 

240 Erie borrowed $4,500,000 to purchase the second 
mortgage bonds of that company, and did purchase 
a portion or all of such outstanding bonds. 

Calvin S. Brice, who had been the president and a di¬ 
rector of the Lake Erie for many years and active in plan¬ 
ning and carrying out its expansion program, died on De¬ 
cember 15, 1898. At a meeting of the board on January 17, 

1899, Frederick W. Whitridge was elected a director, to 
fill the vacancy caused by the death of Brice, elected chair¬ 
man of the executive committee and to the newly created 
office of chairman of the board of directors and vested with 
all of the functions theretofore discharged by the president. 

In 1899, the Lake Shore and Michigan Southern acquired 
stock control of the Lake Erie, and such stock control was 
held by that company and by its successor, the New York 
Central Railroad Company, until 1922 and then sold by the 
latter to the interests which controlled the second Nickel 
Plate. The annual report of the Lake Shore and Michigan 
Southerii, for the year ended June 30, 1901, certified by the 
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Interstate Commerce Commission, shows that t^ie cost of 
its stock interest in the Lake Erie was $5,847,01^.78. The 
annual report of the New York Central to the Interstate 
Commerce Commission, for 1922, shows that it sbld in that 
year 59,400 shares of common and 59,300 shares of pre¬ 
ferred stock, of the Lake Erie, and, in connection with that 
transaction, charged off a loss of $2,847,016.78. | 

The following is an excerpt from the minutes of the meet¬ 
ing of the board of directors of the Lake Erip, held on 
February 3, 1899: j 

241 In reference to what may be called indirect obli¬ 
gations of the company, the Chairman reported that 
the Northern Ohio Railway, which has been and is likely 
to remain a serious drain upon the earnings of the com¬ 
pany, was so owned by it, and held under such circum¬ 
stances, that there was no hope of getting rid of ^t. 

The Cleveland and New Castle Railway, whi^h had be¬ 
come superfluous since the acquisition of the control of the 
Pittsburgh and Western bonds, and would be, e^en if this 
company were able to build its line, a mere luxury—repre¬ 
sents at present a liability on the part of the company of 
$750,000.00, and in addition thereto, an undetermined 
amount of about $80,000, making a total of aliout $830,- 
000.00. The Chairman reported that he had decided it 
would be for the interests of the company, that the Cleve¬ 
land and New Castle Railway should be abandoned and 
steps taken looking forward to the payment of thp indebted¬ 
ness, as rapidly as possible. With this in view, he has 
caused to be sold, some 38,000 shares of WesternjNew York 
and Pennsylvania stock, which had been purchased on ac¬ 
count of The Cleveland and New Castle Railway, at a cost 
of $141,000.00. He is glad to be able to report that the 
amount which had been realized from these s^les will be 
upwards of $125,000.00. He has stopped the farther pur¬ 
chase of properties and instructed Mr. McVey tb cancel all 
contracts for the purchase of property,—not ybt consum¬ 
mated—upon the best terms possible; and to plade the lands 
acquired on this Cleveland and New Castle account—for 
the purpose of protecting title—in a land company and ar¬ 
range to market the same as rapidly as possible, hnd as rea¬ 
sonable prices can be got. In the meantime, we ghall derive 
an income from these lands of $3,000.00 or $3,500.00 a year. 
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The Chairman further reported that, in his judgment, 
The Cleveland, Akron and Columbus Road was a property 
which it was not necessary for The Lake Erie and Western 
to hold, and that it would be for the interests of the com¬ 
pany to part with the control of that railroad, whenever the 
same could be done upon favorable terms. Some negotia¬ 
tions have been started by him with this object in view, 
but there is nothing as yet to report in reference thereto. 

In reference to the loan of $4,500,000.00 for the purchase 
of Pittsburgh and Western Second Mortgage Bonds, the 
Chairman teported that he hoped to obtain some modifica¬ 
tion of the onerous terms of that contract, at the time of 
repayment of the money borrowed under it, and that, under 
any circumstances, it would probably be possible to sell 
the securities purchased from the proceeds of the loan at 
a reasonable, if not a considerable profit. The large 
242 and important question as to whether or not track¬ 
age rights should be reserved over the Pittsburgh 
and Western, in the event of such sale, involves the con¬ 
sideration of perfecting the plans for the construction of 
what would have virtually been a new trunk line, by making 
connection between the Northern Ohio; Buffalo, Rochester 
and Pittsburgh; Reading and Jersey Central. As to these 
plans, the Chairman reported that he had not yet reached 
a definite conclusion. It appears to him, from consultation 
with the officers of the company, that it is at least doubtful 
whether the new business which would be done by the road, 
if such plans were carried out, would compensate the com¬ 
pany for the loss of business which would be involved, and, 
in particular, which would follow from the almost inevitable 
alterations in the relations between this company and the 
Lake Shore system. 

The Chairman further stated, that in reference to these 
matters, he was in consultation with some of the largest 
stockholders of the company, and would of course be largely 
influenced, in whatever conclusion he arrived at in refer¬ 
ence to these matters, by their views. 

The Chairman finally stated, that in anticipation of the 
action by the Board upon the lines reported by him, he had 
caused to be prepared a circular to the stockholders, stat¬ 
ing briefly the reasons why no dividend could be paid at the 
present time, and presented a copy to the Board. 
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At the meeting of the board of directors of the Lake Erie, 
on June 27, 1899, the chairman announced the sale of the 
Cleveland, Akron, and Columbus, and stated that $350,000 
of the purchase price had been deposited in the f)anks and 
that the remainder had been reserved by him fpr certain 
purposes. At the meeting of the board, of July 13, 1899, 
the chairman announced that he had closed negotiations 
for the sale of the interest of the Lake Erie in the Pitts¬ 
burgh and Western second mortgage bonds, for the sum 
of $2,300,000. Both of these actions of the chairman were 
approved and ratified by the board. 

243 Prior to August 1, 1898, many important transac¬ 
tions of the Lake Erie were handled by the Central 
Contract and Finance Company, in which some pi the offi¬ 
cers and directors of the Lake Erie were interested, which 
were not recorded on the Lake Erie’s books of account. 
Those books did not show the Lake Erie’s holdings of se¬ 
curities of the Northern Ohio, the Cleveland, Akron and 
Columbus, the Cleveland and New Castle, and several other 
companies, or any advances to the Northern Ohio] In 1898, 
the books were examined by a firm of public accountants, 
the accounts restated and a revised balance sheet jsubmitted 
for approval of the board of directors. That balance sheet, 
as of August 1, 1898, included as assets: “Advances to 
Northern Ohio Railway, $312,500,” representing the pay¬ 
ment of two and one-half years’ interest on the Northern 
Ohio’s first mortgage bonds; the Northern Ohio’b common 
stock, for which no cost or value was shown; and the Cleve¬ 
land, Akron and Columbus stock and certain othjer securi¬ 
ties, at a total cost of $1,579,232.84; and, as a contija liability 
account, 4 ‘Investments in stocks and bonds and advances 
to Northern Ohio Ry. $1,891,732.84.” That balance sheet 
was approved by the board of directors anc| ordered 
recorded, and was recorded, in the books of accopnt. The 
books of the Lake Erie, as of December 31, 1898,| show ad¬ 
vance to the Northern Ohio of $375,000, representing three 
years’ interest on the Northern Ohio’s first jmortgage 
bonds, an increase of $62,500 over the amount shpwn in the 
revised balance sheet of August 1, an increase (}f $504 in 
the cost of investment in certain securities oveif the cost 
thereof shown in the revised balance sheet of August 1, 
and a contra liability account, “Investments in sfocks and 


214 


THE X. V., CHICAGO vt ST. LOUIS KAILR D CO. VS. 


bonds and advances to Northern Ohio By. $1,954,- 

244 736.84.” On December 13, 1899, the board of di¬ 
rectors by resolution directed that the advances made 

to the Northern Ohio, amounting' to $437,500, be charged 
off, and that the book values of the Lake Erie’s invest¬ 
ments in certain securities be reduced; and this was ac¬ 
complished by direct credits to the asset accounts con¬ 
cerned and a charge for the total amount involved against 
the above mentioned liabilitv account. 

From October 1, 1895, to March 1, 1902, separate books 
of account were kept by the Lake Erie and the Northern 
Ohio, and all of the operating accounts for the Northern 
Ohio’s property were kept in the books of that company. 

In 1900 and 1901, all but three of the Lake Erie’s nine 
directors were replaced, upon their respective resignations, 
deaths, or expirations of term of office, by persons who 
were directors of one or more of the New York Central 
Lines; arid one of the latter, W. II. Newman, who was 
president, both of the Lake Shore and Michigan Southern 
and of the Pittsburgh and Lake Erie, was elected president, 
both of the Lake Erie and the Northern Ohio; and another, 
W. C. Brown, later became vice-president and general man¬ 
ager of the Lake Shore and Michigan Southern, and presi¬ 
dent and general manager of the Lake Erie. The meetings 
of the Lake Erie’s board of directors were held at No. 80 
Broadway, New York City, until January 1, 1900, but at 
the offices of the New York Central Lines, thereafter. Dur¬ 
ing the period of control of the Lake Erie by the New York 
Central interests, New York Central companies loaned 
moneys to the Lake Erie, and the Lake Erie was in- 

245 eluded in general contracts made for the New York 
Central Lines, and portions of the salaries and ex¬ 
penses of the general officers of the New York Central 
Lines were charged to the Lake Erie and the Northern 
Ohio. During that period, the Lake Erie’s accounting was 
in conformity with that of the other New York Central 
Lines, and the Lake Erie’s chief local accounting officer re¬ 
ported iirimediately to the general auditor of the New York 
Central Lines. 

On March 1, 1902, all of the assets of the Northern Ohio, 
except its investment in road and equipment, and all of the 
Northern Ohio’s liabilities, except capital stock, mortgage 
indebtedness and its indebtedness to the Lake Erie, were 
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transferred to the books of the Lake Erie; and, thereafter, 
all of the operating accounts of the Northern <J)hio were 
combined with those of the Lake Erie on the Lgke Erie’s 
books. At the time of the transfer of the Northern Ohio’s 
assets and liabilities to the books of the Lake Eifie, the as¬ 
sets so transferred exceeded the liabilities transferred, 
exclusive of accrued interest of $52,083.34 on first mort¬ 
gage bonds, by $25,915.95. 

The Lake Erie advanced funds from which interest on the 
Northern Ohio’s first mortgage bonds was paid iii amounts 
aggregating $2,100,833.34, from October 1, 1895, jto Febru¬ 
ary 28, 1913, inclusive, and $875,000 from Marph 1, 1913, 
to March 1, 1920, a total of $2,975,833.34. j 

The Lake Erie made additions to and improvements of 
the Northern Ohio’s properties and expended therefor 
amounts aggregating $26,967.36, from June 1,1905, to Feb¬ 
ruary 28, 1913, inclusive, and $11,714.54 from | March 1, 
1913, to June 30, 1914, a total of $38,681.90, al| of which 
were charged to operating expenses. 

246 The operation of the Northern Ohio’s properties 
resulted in aggregate net losses, exclusive of ad¬ 
vances for interest and cost of additions and betterments, 
of $345,640.96, from March 1, 1902, to February 28, 1913, 
inclusive, and of $345,628.76 from March 1,1913, to March 1, 
1920, a total of $691,269.72, all of which, except certain 
charges for depreciation and retirements hereinafter men¬ 
tioned, were borne by the Lake Erie, which mhdc actual 
cash outlays therefor in corresponding amounts during 
those periods respectively. 

The net losses mentioned in the preceding paragraph in¬ 
cluded charges for accrued depreciation of leaded equip¬ 
ment, aggregating $568.28, from January 1, 1909,| to Febru¬ 
ary 28, 1913, inclusive, and $22,724.08 from March 1, 1913, 
to March 1, 1920, a total of $23,292.36; they, also, included 
charges for retirements of portions of those properties, ag¬ 
gregating $37,952.62, from January 1, 1909, to [February 
28, 1913, inclusive, and $41,632.87 from March 1, 1913, to 
March 1, 1920, a total of $79,585.49, of which |$70,615.95 
was for equipment retired and $8,969.54 for 011101’ property 
abandoned. These depreciation and retirement charges 
combined aggregate $38,520.90 before March 1, 1913, and 
$64,356.95 after that date, a total of $102,877.85. The said 
depreciation and retirement charges do not represent any 
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cash outlay by the Lake Erie. No amount was shown 
separately in the Northern Ohio’s balance sheet, as of Feb¬ 
ruary 28, 1913, for such depreciation and retirement 
charges; but they were carried in the balance sheet of Feb¬ 
ruary 29, 1920, under “Unadjusted debits” as “Lake Erie 
& Western R. R. Co. property retired, etc.,” in the amount 
of $102,877.85. 

247 The Northern Ohio’s operating deficit, including ad¬ 
vances for interest, cost of additions and betterments, 

and operating losses, aggregated $1,768,441.66, from March 
1, 1902, to February 28, 1913, inclusive, and $1,232,343.30 
from March 1, 1913, to March 1,1920, a total of $3,000,784.96. 

The Lake Erie’s net cash outlays for said operating defi¬ 
cit and, prior to March 1, 1902, for bond interest, less the 
charges for depreciation and retirements and the excess of 
the Northern Ohio’s assets over its liabilities transferred 
to the Lake Erie’s books on March 1, 1902, amounted to $2,- 
409,004.81, from October 1, 1895, to February 28, 1913, in¬ 
clusive, and $1,167,986.35 from March 1, 1913, to March 1, 
1920, a total of $3,576,991.16. With the exception of $437,- 
500 set up on the books in 1898 and 1899 as an account due 
from the Northern Ohio, on account of advances for pay¬ 
ment of interest on that company’s first mortgage bonds, 
and which was charged off on December 13, 1899, in ac¬ 
cordance with the resolution of the board of directors of 
that date, all of such expenditures by the Lake Erie were 
currently charged to operating expenses, and no portion 
threof was set up on the Lake Erie’s books as an account 
due from the Northern Ohio. Of the total cash outlay of 
$2,409,004.81 prior to March 1, 1913, sums aggregating 

$719,056.47 were taken as deductions from income bv the 
' » 

Lake Erie in its excise tax returns for the years 1909 to 
1912, inclusive, and the sum of $37,131.60 was taken as a 
deduction from income in its income tax return for 1913; 
and the entire amount of the Northern Ohio’s operating 
deficit after February 28, 1913, $1,232,343.30, was taken as 
deductions from income in the Lake Erie’s income tax re¬ 
turns for the years 1913 to 1920, inclusive. 

248 Tn addition to the foregoing, the Lake Erie ex¬ 
pended for additions to and improvements of the 

Northern Ohio’s properties, from July 1, 1914, to February 
29, 1920, inclusive, amounts aggregating $38,573.29, all of 
which was charged to Account 702 “Improvements on 
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leased railway property,” a capital account, as then re¬ 
quired by the Interstate Commerce Commission |s classifi¬ 
cation of accounts. 

On April 18, 1902, the Lake Erie’s board of directors, in 
order to secure access to manufacturing establishments in 
Akron and Barberton, Ohio, authorized the acquisition by 
it, jointly with the Erie Railroad Company, the Cleveland, 
Akron and Columbus, then a Pennsylvania System com¬ 
pany, and the Baltimore and Ohio Railroad Company, of 
certain switching and terminal railroads, known as the 
Barberton Belt Line Railroad, the Cleveland, Barberton 
and Northern Railroad and the Barberton, Akron and East¬ 
ern Railroad, for the purpose of uniting the lattcjr into one 
belt line railroad and the extension thereof to connect with 
the Northern Ohio’s line near Akron, and, also, ^o connect 
with the Wheeling and Lake Erie’s railroad at Mogadore, 
Ohio. These switching and terminal roads were united in 
a new company, known as the Akron and Barbgrton Belt 
Railroad Company. In 1902, the Erie, the Cleveland, Ak¬ 
ron and Columbus, the Baltimore and Ohio, and, instead of 
Ihe Lake Erie, the Northern Ohio, each acquired qne-fourth, 
or 250 shares of $25,000 par value, of the Akroit and Bar¬ 
berton Belt’s capital stock, and thereafter, and on June 
24, 1902, at the Northern Ohio’s request, the [Lake Erie 
assumed certain contracts of the Northern Ohio relating to 
the organization and operation of the Akron and Barberton 

Belt, and agreed to pay for the account of the North- 
249 ern Ohio the moneys required to fulfill the obliga¬ 
tions of the latter under those contracts. \ The stock 
of the Akron and Barberton Belt acquired by th^ Northern 
Ohio was paid for as follows: In 1902, the [Lake Erie 
paid for account of the Northern Ohio to the [Akron and 
Barberton Belt $198,500, of which, $170,125 wds returned 
from the proceeds of first mortgage four per ^ent bonds, 
subsequently issued by the latter, and the balance of $28,- 
‘175 was treated as the purchase price of that Stock; each 
of the other proprietary companies paid for its stock in 
exactlv the same wav. Under the contract entered into bv 

* • * • j •' 

the four proprietary companies for the operation of the 
Akron and Barberton Belt, none of the stock of the latter 
could be transferred to any other individual or Corporation 
without the unanimous consent of the four companies, and, 
at the present time, the said four proprietary companies 
own all of that stock in equal amounts. 


i 
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Subsequently, the Northern Ohio acquired $35,000 face 
amount of the Akron and Barberton Belt’s first mortgage, 
bonds, at a cost of $32,500, the funds being advanced by the 
Lake Erie. $10,000 prior to March 1, 1913, and $22,500 on 
July 1, 1917. 

The Lake Erie also paid for account of the Northern Ohio 
to the trustee under the Akron and Barberton Belt’s first 
mortgage, for annual contributions to a sinking fund 
thereby provided for, sums aggregating $34,623.33, from 
January 1, 1903, to February 28, 1913, inclusive, and $28,- 
807.50 from March 1, 1913, to March 1, 1920, a total of 
$63,430.83. 

The Lake Erie’s advances to or for the account of the 
Northern Ohio, for the purchase of the stocks and bonds 
of the Akron and Barberton Belt and for annual contribu¬ 
tions to the latter’s sinking fund for retirement of 
250 its first mortgage bonds, amounting in the aggregate 
to $124,305.83, were charged on the books of the Lake 
Erie to Account 706 44 Investments in affiliated companies,” 
a capital account, as advances to the Northern Ohio. Said 
payments were also entered and, until March 1, 1920, car¬ 
ried in the Northern Ohio’s books in the liability account 
“Non-negbtiable debt to affiliated companies” as part of 
the 44 L. E. & W. Rv. Co. advance,” the aggregate amount 
of which, as shown bv the books on Februarv 29, 1920, was 
$3,825,049.98; and said stock, bonds and sinking fund ad¬ 
vances were entered and, until March 1,1920, carried in the 
Northern Ohio’s books in the asset account 44 Investments 
in affiliated companies,” in the amount of $124,305.83. 

At the termination of federal control, March 1, 1920, the 
Director General transferred to the Lake Erie certain ma¬ 
terials and supplies which were on the line of the Northern 
Ohio, and which he inventoried at $32,659.06. These were 
entered oh the books of the Lake Erie, in the amount stated, 
in Account 716 44 Material and supplies,” but having been 
turned over to the Akron, Canton and Youngstown Railway 
Company by the Lake Erie, as will hereinafter more fully 
appear, the Lake Erie immediately charged them off to 
profit and loss. The Northern Ohio entered these materials 
and supplies on its books, as an asset, in the amount of 
$32,548.07, against which it set up a like amount in the lia¬ 
bility account 44 Unadjusted credits” as 44 Materials and 
Supplies, Feb. 29, 1920 transferred by Lake Erie & West¬ 
ern RR. Co.” 
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The following* is a summary of the net expenditures by 
the Lake Erie from October 1,1895, to Mar6h 1,1920, 
251 subdivided for the periods prior to and subsequent 
to March 1, 1913, in connection with the operation 
of the Northern Ohio’s properties under the leas)? of Octo¬ 
ber 1, 1895, and for the advances to or for the Recount of 
the Northern Ohio as hereinbefore stated, exclusive of any 
charge for the materials and supplies mentioned in the pre¬ 
ceding paragraph: 

Net Expenditures Prior to March 1, 1913. 

Interest on Northern Ohio’s first mortgage bonds. $2,100,833.34 

Additions and betterments to leased properties. j 26,967.36 

Net losses from operation of leased property. $345,640.96 

Less: Accrued depreciation and retirements in¬ 
cluded in net losses, not representing any 
actual outlay of cash. 3S. 520.90 


Advance for purchase of Akron and Barberton Belt 

capital stock. 

Advance for purchase of Akron and Barberton Belt 

first mortgage bonds. 

Advance for contributions to sinking fund of Akron 
and Barberton Belt. 


Deduct: Excess of assets over liabilities, of the 

Northern Ohio transferred to Lake 
Erie’s books on March 1, 1902. 

Total net expenditures prior to March 1, 
1913. 


307,120.06 
| 28,375.00 

10,000.00 
34,623.33 
$2,507,919.09 


25,915.95 


,482,003.14 


Net Expenditures After March 1, 1913. 

Interest on Northern Ohio’s first mortgage bonds. $875,000.00 

Additions and betterments to leased properties charged to oper¬ 
ating expenses. j 11,714.54 

Net losses from operation of leased property. $345,628.76 

Less: Accrued depreciation and retirements in¬ 
cluded in net losses, not representing any 
actual outlay of cash. 64.356.95 


Advance for purchase of Akron and Barberton Belt 

first mortgage bonds. 

Advance for contributions to sinking fund of Akron 

and Barberton Belt. 

Additions and betterments to leased property 
charged to capital accounts. 

Total net expenditures after March 1, 1913. 

Total net expenditures before and after 
March 1, 1913. 


281,271.81 

22,500.00 

28,807.50 

38,573.29 

1,257,867.14 


^3,739,870.28 


252 From October 1, 1895, to December 31], 1907, the 
Lake Erie was paying interest on its first mortgage 
bonds at the rate of five per cent per annum; and on money 
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thereafter borrowed by it, from New York Central System 
companies, on open account or promissory notes, it paid in¬ 
terest at the rate of six per cent per annum from January 1, 
1908, to December 31, 1916, and at the rate of five and one- 
half per cent per annum from January 1, 1917, to Decem¬ 
ber 31, 1919. There was no provision in the lease agree¬ 
ment obligating the Northern Ohio to pay interest on its 
indebtedness to the Lake Erie. 

After 1899, but at some date not disclosed by the record, 
the Lake Erie’s holdings of capital stock of the Northern 
Ohio were set up as an asset on its books at the nominal 
sum of $1, and this entry remained unchanged until March 
1, 1920. The lease never appeared in the Lake Eric’s ac¬ 
counts as an asset. And, except as hereinbefore stated, the 
Lake Erie’s accounts at no time after 1899, showed as an 
asset any amount whatever as a claim against, or invest¬ 
ment in, the Northern Ohio or its properties. 

At March 1, 1920, the Lake Erie’s books showed a net 
balance due from the Northern Ohio, of $92,661.33, made 
up as follows: 


Debits. 


Northern Ohio Railway Co. stock. 

Cash advance for purchase of Akron and Barberton 

Belt capital stock. 

Advances for purchase of Akron and Barberton 

Belt first mortgage bonds. 

Advances for Akron and Barberton Belt sinking 

fund.. 

Expenditures for additions and betterments to 

Northern Ohio’s properties. 

Material and supplies assigned to Northern Ohio.. 


$1.00 

28.375.00 

32,500.00 

63,430.83 

38,573.29 

32,659.06 $195,539.18 


253 Credits. 


Northern Ohio property retired and abandoned — $8,969.54 

Northern Ohio equipment retirements. 70,615.95 

Northern Ohio reserve for depreciation. 23,292.36 


102.877.85 


Net debit balance 


$92,661.33 


From October 1, 1895, to March 1, 1920, the Northern 
Ohio’s books continuously reflected its indebtedness to the 
Lake Erie, the amount of such indebtedness changing from 
time to time as debits or credits were entered. As shown 
by the Northern Ohio’s books, its indebtedness to the Lake 
Erie was $2,528,097.13 as of February 28,1913, and $3,825,- 
049.98, as of February 29, 1920, the last mentioned amount 
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being offset by a charge of $102,877.75 for the Lgke Erie’s 
retirements of Northern Ohio’s properties. 

From 1904 to 1919, inclusive, each of the Northern Ohio’s 
balance sheets as of December 31, showed a liability to the 
Lake Erie in an amount conforming with its bo<f>ks of ac¬ 
count. 

None of the expenditures by the Lake Erie, hereinbefore 
set forth, were ever repaid by the Northern Oliio to the 
Lake Erie. 

On December 11, 1919, the Lake Erie, therein referred to 
as the Lake Erie Company, the Akron, Canton an^l Youngs¬ 
town Railway Company, therein referred to as the Akron 
Company, and the Northern Ohio, therein referred to as 
the Ohio Company, entered into an agreement, whjch, so far 
as material here, reads as follows: 

i 

Whereas, The Lake Erie Company is the owner ;!md holder 
of thirty-five thousand eight hundred (35,800) shajres, being 
all of the outstanding common stock, and twenty-one (21) 
shares of the preferred stock of the Ohio Company and is 
the lessee, under the lease hereinafter referred to, 
254 of the line of railway of the Ohio Company extending 
from Akron in the State of Ohio to Delphbs in said 
State, said railway being now under Federal control; and 

Whereas, The Akron Company is the owner of, and is 
engaged in operating, a line of railway from tl}e City of 
Akron to the Village of Mogadore in said State, with con¬ 
necting switches, side tracks and industrial tracks reach¬ 
ing many of the manufacturing and industrial plants in 
said City of Akron; and 

Whereas, On the 1st day of October, A. D. 1895j the Lake 
Erie Company entered into an indenture of leasb with the 
Ohio Company, lessor thereunder, (hereinafter tailed the 
Northern Ohio lease) whereby the Lake, Erie Coippany ob¬ 
tained exclusive use of the line of railway of | the Ohio 
Company * * * for the full term of nine hundred 

ninety-nine years from the first day of April, lj895, until 
the 1st day of April 2894, at noon, and which Said lease 
also contains an option to the lessee thereunder to renew 
the same for further terms of nine hundred ninety-nine 
(999) years forever on the same terms and conditions; and 

Whereas, The Lake Erie Company desires to ^ell, trans¬ 
fer, assign and deliver to the Akron Company, its Successors 
and assigns, without recourse, the said lease and said cap- 
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ital stock, both common and preferred, belonging to the 
Lake Erie Company; 

Now therefore, in consideration of the premises and of 
the considerations moving* between the respective parties 
hereto, as hereinafter set forth, the parties hereto, being 
thereunto duly authorized by resolutions adopted by their 
respective boards of directors, hereby agree and take action 
as follows: 

Section 1. The assignments and transfers herein made 
and the provisions of the following sections of this agree¬ 
ment shall be operative and effective if and when, and only 
if and when, the railroad and transportation property of 
the Ohio Company and the Lake Erie Company’s leasehold 
thereof under lease, dated October 1,1895, shall be released 
from Federal control thereof, and the term “effective date 
hereof” as herein used shall be construed to mean the date 
and time at which Federal control of said property of the 
Ohio Company and of said leasehold thereof shall be re¬ 
linquished. 

255 Section 2. The Lake Erie Company, for and upon 
the! considerations herein mentioned, hereby assigns 
and transfers to the Akron Company the following shares 
of the capital stock of the Ohio Company, being all of such 
capital stock owned by the Lake Erie Company, of the par 
value of One Hundred ($100) Dollars per share, namely: 

(a) Common stock, thirty five thousand and eight hun¬ 
dred (35,800) shares, being the total number of shares 
thereof; 

(b) Preferred stock, twenty-one (21) shares, of a total 
issue thereof of sixty-five hundred (6500) shares. 

The Akron Company acknowledges receipt, on the ef¬ 
fective date hereof, of said shares of stock, evidenced by 
proper certificates therefor, duly assigned in writing by the 
Lake Erie Company. 

Section 3. The Lake Erie Company hereby assigns and 
transfers to the Akron Company the Northern Ohio lease 
and all of the rights, obligations and interest of the Lake 
Erie Company thereunder save as hereinafter otherwise 
expressly provided. 

Section 4. The Akron Company hereby accepts from the 
Lake Erie Company the assignment made in Section 3 
hereof and, save as herein otherwise expressly provided, 
assumes 
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(a) All of the obligations and liability of the Lake Erie 

Company under the Northern Ohio lease arising* or ac¬ 
cruing after the effective date hereof and agrees to save 
the Lake Erie Company harmless therefrom and from any 
and all claims of the Ohio Company based on an|y alleged 
deterioration or insufficiency, in character, Condition, 
amount, or value, of the leased railroad and property, in¬ 
cluding locomotives, ears and other rolling stock, or any 
part thereof, on the effect date hereof as compare^! with the 
date upon which the Lake Erie Company came into pos¬ 
session thereof under the Northern Ohio lease, oil any fail¬ 
ure of the Lake Erie Company to conform to anyj standard 
of maintenance in respect to said railroad and property, or 
any part thereof, contemplated or required by the North¬ 
ern Ohio lease; I 

(b) All of the obligations and liability of the Lake Erie 
Company upon its guaranties of the outstanding prst mort¬ 
gage bonds, principal and interest, of the Ohio jCompany 
from and in respect to which, and all loss, cost and expense 

by reason thereof, the Akron Company povenants 
256 and agrees with the Lake Erie Company ^o hold it 
harmless; 

Provided, however, that the Lake Erie Company shall 
in respect to the said outstanding bond indebtedness of 
the Ohio Company pay for the account of the Ohio Com¬ 
pany and save the Akron Company harmless in Respect to 
one year’s interest thereon accruing next after the effective 
date hereof, such interest to be paid by the Lake Erie Com¬ 
pany on the semi-annual interest dates next following the 
several periods of accrual thereof. 

Section 5. The Lake Erie Company hereby Assigns to 
the Akron Company: 

(a) The net indebtedness of the Ohio Company to the 
Lake Erie Company accruing at, or for the period prior, 
to the effective date hereof, that is to say, the! total in¬ 
debtedness of the Ohio Company to the Lake Erie Com¬ 
pany accrued at, or for the period prior to, the effective 
date hereof, less any indebtedness of the Lake Lrie Com¬ 
pany to the Ohio Company arising or accrued 'at or for 
the period prior to, the effective date hereof and whether 
then due or deferred. 

(b) Any claim that may accrue to the Lake Iprie Com¬ 
pany against the Ohio Company by reason of th^ payment 
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by the Lake Erie Company of certain interest on bond in¬ 
debtedness of the Ohio Company accruing after the ef¬ 
fective date hereof as provided in Section 4 hereof. 

Section 6. The Lake Erie Company shall, as between it 
and the Akron Company be entitled to all the benefits and 
revenues accruing from the possession and operation of 
the railroad and property covered by the Northern Ohio 
lease prior to the effective date hereof and bear and dis¬ 
charge all expenses, debts, claims and liabilities arising, 
incurred, or accrued prior to the effective date hereof in 
the operation of the demised property, and save the Akron 
Company harmless with respect thereto, it being the in¬ 
tention hereof that the said railroad and property shall 
upon the transfer hereunder of possession thereof to the 
Akron Company be free and clear of every debt and en¬ 
cumbrance whatsoever except the first mortgage of the 
Ohio Company securing an issue of bonds, now outstand¬ 
ing, of Two Million Five Hundred Thousand ($2,500,000) 
Dollars. 

Section 7. The Lake Erie Company hereby assigns and 
releases to the Ohio Company any interest it may have in 
the additions or improvements made by it upon 
257 or to the said railroad and property of the Ohio 
Company under said lease as a part thereof and 
any such interest of the Lake Erie Company in any and 
all materials and supplies (not including locomotives, cars 
or other rolling stock and equipment of the Lake Erie Com¬ 
pany) that may be upon the railroad and premises covered 
bv said lease at the effective date hereof and which shall 
have been placed thereon for permanent use upon said 
property or consumption in the current operation and main¬ 
tenance thereof; provided that the Akron Company shall 
pay and save the Lake Erie Company harmless from such 
amount, if any, for which the Lake Erie Company may 
become liable to the United States under the contract of 
December 27, 1918, between the Lake Erie Company and 
the Director General of Railroads on account of materials 
and supplies on the leased railroad and premises of the 
Ohio Company at the effective date hereof and delivered 
up by the Director General therewith in excess of the 
materials and supplies thereon on January 1, 1918. 

Section 8. All the assignments and transfers herein men¬ 
tioned shall be without recourse. 
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Section 11. The Ohio Company, thereunto duly author¬ 
ized by resolutions adopted by its Board of Directors on 
December 3, 1919, joins in this agreement as a p^rty hereto 
for the purpose of consenting, and does hereby consent, to 
the assignment of said lease of its railroad and property 
by the Lake Erie Company to the Akron Conipany and 
to all the provisions hereof in so far as its rigllts, obliga¬ 
tions and interests mav be effected thereby. 

Federal control of the properties of the Lake Erie and 
the Northern Ohio was terminated on March 1, |l920, and, 
on that date, the foregoing agreement, in all respects, was 
carried into effect. Concurrentlv therewith the Lake Erie 

• . i 

charged off to profit and loss the net indebtediiess of the 
Northern Ohio appearing on its books, in the amount of 
$92,661.33, and the Northern Ohio made appropriate entry 
in its books recording the transfer of its indebtedness to 
the Lake Erie, in the sum of $3,825,049.98, to t)ie account 
of the Akron Company. Thereupon, the Akroii Company 
entered on its books, in Account 706 “Investments 
258 in affiliated companies,” a capital asset account, the 
following charges: 

N. 0. Ry. Stock and lease ’. $8,972.00 

N. O. Ry. advances assigned to A., C. & Y. Ry. \ 

Co. by L. E. & W. Ry.'. 5,700,744.15 

N. O. Ry. advances for investment assigned to 
A., C. & Y. Ry. Co. by L. E. & W. Ry. | 124,305.83 

The first of these sums was set up by the Akron Company 
on the arbitrary basis of 25c a share for the conjmon stock, 
$1 per share for the preferred stock, and $1 for) the lease: 
the second and third aggregate $3,825,049.98, the amount of 
the Northern Ohio’s indebtedness to the Lakje Erie, as 
shown by the former’s books of account; anej. the third 
sum is the total of the Lake Erie’s advances to or for the 
Northern Ohio, for the purchase of securities of the Akron 
and Barberton Belt and for contributions to the latter’s 
sinking fund. 

Pursuant to the provisions of Section 4 of th^ foregoing- 
agreement, the Lake Erie paid within the year 1920, sub¬ 
sequent to March 1, and in 1921, interest on the Northern 
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Ohio’s first mortgage bonds, in the respective amounts of 
$72,916.67 and $52,083.33, a total of $125,000. The said 
amount of interest paid in 1920, was taken as a deduction 
from gross income by the Lake Erie in its income tax 
return for that year, and such deduction has been allowed 
by the respondent. 

From October 1, 1895, to and including the year 1900, 
the operation of the Northern Ohio’s properties resulted 
in an operating net income for each year; but such oper¬ 
ating net income was insufficient to meet the fixed charges 
for each year, for interest on first mortgage bonds and 
taxes. The following is a statement of the operating net 
income and the deficit after payment of such fixed charges 
for each of the years within the period mentioned, as re¬ 
flected by the Northern Ohio’s books: 

259 


Period of 


year. 


10/1/95 to 12/31/96 

1897 

1898 

1899 

1900 


Operating Deficit after payment 

net income of fixed charges. 


Sll,963.38 
18,324.81 
12,905.66 
31,874.16 
44,745.87 


8151,950.95 
115,595.64 
121,716.86 
102,495.61 
90.519.89 


Such operations resulted in an operating deficit for each of 
the years 1901 to 1919, inclusive, excepting 1902 and 1906 
in which years there was realized a small operating net in¬ 
come insufficient to meet the interest on the first mortgage 
bonds. 

On February 28, 1913 the Northern Ohio carried its in¬ 
vestment in road and equipment on its books at a value of 
$6,746,737.42; and, on the same date, its books showed out¬ 
standing capital stock of $4,230,000 par value and a surplus 
deficit of $2,461,143.11. On February 29, 1920, the North¬ 
ern Ohio carried its investment in road and equipment on 
its books at a value of $6,713,835.07; and, on the same date, 
its books showed outstanding capital stock of $4,230,000 
par value and a surplus deficit of $3,700,744.15. 

All of the outstanding preferred stock of the Northern 
Ohio, except 21 shares owned by the Lake Erie, was in the 
hands of the public. 

On June 7, 1924, the Interstate Commerce Commission, 
pursuant to the provisions of section 19(a) of the Inter¬ 
state Commerce Act of March 1, 1913, generally referred to 
as “the Valuation Act,” promulgated its tentative report, 
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Valuation Docket No. 359, in tlie matter of the tentative val¬ 
uations of the Lake Erie and the Northern Ohi<|, in which 
the Commission tentatively fixed the cost of reproduction 
new and, the cost of reproduction less depreciation, of the 
Northern Ohio’s railroad properties, exclusive of land and 
materials and supplies, as of June 30, 1918, at 

260 $3,679,129 and $2,672,343, respectively; tentatively 
fixed the present values of its carrier lancjs at $785,- 

800.36, its carrier rights in public domain at $£|,903.65, its 
rights in private lands at $27.80, and its non-carrier real 
estate at $104,324.03; and tentatively found the [value “for 
rate making purposes,” of all of the Northern Ohio’s car¬ 
rier properties, to be $3,600,000. In the case of property 
other than land, the cost of reproduction new was based 
upon a physical inventory of such property, as of June 30, 
1918, to which there were applied the average prices for the 
years 1910 to 1914, inclusive, which prices arq generally 
referred to as ‘the 1914 prices.” In the case 4f land, the 
valuations tentatively fixed by the Commission are based 
upon the unit values of privately owned naked lainds adjoin¬ 
ing or adjacent to the right of way, and they do not include 
anything for excess cost of acquisition over the market 
value, such for instance, as improvements, severance dam¬ 
ages, court costs, abstract and recording fee$, legal ex¬ 
penses and commissions. Subsequent to the promulgation 
of that report, stipulations were entered into by! the carrier 
and the Bureau of Valuation of the Interstate Commerce 
Commission, which resulted in increasing the co|st of repro¬ 
duction new and the cost of reproduction less depreciation 
to $3,680,561 and $2,680,428, respectively, and jin reducing 
the valuation of lands and non-carrier real Estate from 
$900,055.84 to $841,373.87. ! 

Included in the said valuation report, there are additions 
and betterments made subsequent to February 28, 1913, at 
a cost of reproduction new of $32,200 and a cogt of repro¬ 
duction less depreciation of $22,870. Said repbrt does not 
include in the valuation certain properties which were on 
hand at March 1, 1913, but were retired before the 

261 inventory date. Applying to these latter items the 
same unit prices as used for similar i|tems in the 

valuation report and computing the depreciation in respect 
of those items in accordance with the practice and methods 
followed by the Bureau of Valuation in the underlying re- 
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ports which are the basis of the valuation, the cost of repro¬ 
duction new of such items is $15,352 and the cost of repro¬ 
duction less depreciation is $9,289. 

Computing the accrued depreciation to March 1, 1913, on 
all of the depreciable property included in the valuation, in 
accordance with the practice and methods followed by the 
Bureau of Valuation in the said underlying reports, the 
amount thereof is $81,501.75 less than the accrued depre¬ 
ciation to June 30, 1918, which was deducted in arriving at 
reproduction cost less depreciation in the valuation report. 

In the case of Account 12 ‘‘Track laving and surfacing” 
and Accounts 71 to 77 “General expenditures,” there was 
deducted in arriving at cost of reproduction less deprecia¬ 
tion, in said underlying reports, $176,159. By a recent 
order of tlie Interstate Commerce Commission, 118 I. C. C. 
295, in the matter of telephone and railroad depreciation 
charges, these accounts have been excluded by the Commis¬ 
sion from the classes of property for which depreciation 
charges may be included under operating expenses. 

From March 1, 1913, to June 30, 1918, there was an in¬ 
crease in the value of the lands of the Northern Ohio, car¬ 
rier and non-carrier, of $314,176.36. The Northern Ohio 
did not acquire any real property during that period. 

A studv by the Nickel Plate of the actual costs of all 
lands acquired by it in the period 1912 to 1927, inclusive, 
through purchase, condemnation proceedings and other¬ 
wise, in comparison with the estimated market value 
262 of iiaked adjacent lands, disclosed the presence of 


an excess cost of acquisition, represented by the fac¬ 
tor of 1.38 applied to the market values of such lands, due to 
improvements on the properties acquired, severance dam¬ 
ages, court costs, abstract and recording fees, legal expenses 
and commissions. The application of that factor to the land 
values fixed in the aforementioned valuation report, re¬ 
duced by the amounts involved in the stipulations entered 
into by the carrier and the Bureau of Valuation and by the 
increase in the value of such lands between March 1, 1913, 
and June 30, 1918, results in a product of $707,555.06. 

The Northern Ohio’s railroad lies in the midst of what 
was on and prior to March 1, 1913, the area of greatest 
traffic density in the United States, its line extending 
parallel to the four all-rail main traffic routes, in the direc¬ 
tion of the heaviest traffic flows of the country. Its line 
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was paralleled by the through trunk lines, from tlje Chicago 
district and the Central States to the Pittsburgh district 
and the Atlantic Seaboard, of the Baltimore and, Ohio, the 
New York Central, the Nickel Plate, and the Pennsylvania. 

In May, 1920, the Akron Company purchased from the 
Northern Ohio about 9.4 miles of the latter’s railroad, from 
Akron west to Copley Junction, Ohio, for $2,q83,002, of 
which, $2,500,000 was satisfied by the Akron Company 
assuming' the entire funded indebtedness of the! Northern 
Ohio, of that face amount, and $183,002 was paid by a credit 
on the Northern Ohio’s open account. 

In its return for 1920, the Lake Erie deducted an item of 
$92,661.33, representing a loss alleged to hav^ resulted 
from the transfer of the Northern Ohio lease, stgck and in¬ 
debtedness, to the Akron Company, the hmount so 
263 deducted being the net indebtedness of the Northern 
Ohio to the Lake Erie shown on the latter’s books 
at the date of the transfer; and the respondent disallowed 
the said deduction.. 

II. Under date of December 27, 1918, an agreement was 
entered into between the Director General, acting on be¬ 
half of the United States, and the Lake Erie, which recited 
the circumstances under which the United States had taken 
possession and assumed control of the railway systems of 
the companies named and provided the terms ugder which 
the companies were to be compensated. Said |agreement 
provided in paragraphs (a), (b) and (c) of sectioh 5 thereof, 
as follows: 

Sec. 5. (a) During the period of Federal control the Di¬ 
rector General shall, annually, as nearly as practicable, ex¬ 
pend and charge to railway operating expense^, either in 
payments for labor and materials or by payments into 
funds, such sums for the maintenance, repair, renewal, re¬ 
tirement, and depreciation of the property described in 
paragraph (a) of section 2 hereof as may be requisite in 
order that such property may be returned to the Company 
at the end of Federal control in substantially as good repair 
and in substantially as complete equipment asj it was on 
January 1, 1918: Provided, however, That the j annual ex¬ 
penditure and charges for such purposes during the period 
of Federal control on such property and the falir distribu¬ 
tion thereof over the same, or the payment into funds of 
an amount equal in the aggregate (subject to jthe adjust- 
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ments provided in paragraph (c) and to the provisions of 
paragraph (e) of this section) to the average annual ex¬ 
penditure and charges for such purposes included under the 
accounting rules of the Commission in railway operating 
expenses during the test period, less the cost of fire in¬ 
surance included therein, shall be taken as a full com¬ 
pliance with the foregoing covenant. 

(b) The Director General may expend such sums, if any, 
in addition to those expended and charged under paragraph 
(a) of this section (subject to the adjustments provided 
in paragraph (c) of this section) as may be requisite for 

the safe operation of the property described in para- 
264 graph (a) of section 2 hereof, assuming a use similar 

to the use during the test period and not substan¬ 
tially enhancing the cost of maintenance over the normal 
standard of maintenance of railroads of like character and 
business during said period; and the amount, if any, of 
such excess expenditures during Federal control shall be 
made good by the Company as provided in paragraph (b) 
of section 7 hereof. 

(c) In comparing the amounts expended and charged 
under the provisions of paragraphs (a) and (b) of this 
section with the amounts expended and charged during the 
test period, due allowance shall be made for any difference 
that mav exist between the cost of labor and materials and 
between the amount of property taken over and the average 
for the test period, and, as to paragraph (a), for any differ¬ 
ence in use between that of the test period and during Fed¬ 
eral control which in the opinion of the Commission is sub¬ 
stantial enough to be considered, so that the result shall be, 
as nearly as practicable, the same relative amount, char¬ 
acter, and durability of physical reparation. 


Pursuant to the provisions of an Act of Congress, ap¬ 
proved February 28, 1920, known as “ Transportation Act, 
1920,” the President relinquished possession and control of 
the properties of the Lake Erie and of its affiliated com¬ 
panies, at 12:01 A. M., March 1, 1920. 

‘‘The Director General failed adequately to maintain the 
Lake Erie’s property and failed to return the Lake Erie’s 
property to the Lake Erie, at the end of federal control 
thereof, either in substantially as good repair or in sub¬ 
stantially as complete equipment, as it was in at the be- 
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ginning of federal control thereof.” (So alleged and ad¬ 
mitted in pleadings.) 

On June 24, 1924, the petitioner, as successor of the Lake 
Erie, and the Director General entered into a final settle¬ 
ment agreement, which was in the usual form Except for 
modifications attributable to the consolidation of the Lake 
Erie and other railroad corporations to form the 
265 petitioner, and except for the insertion of a specific 
clause whereby the petitioner agreed to warrant and 
defend the Director General, the United States and the 
President against any and all claims which miglft, or could 
be, presented by the Northern Ohio for any !use of its 
property during the period of federal control. Said agree¬ 
ment provided in part as follows: 

The New York, Chicago and St. Louis Railroad Company 
hereby acknowledges payment of the sum of sevbn hundred 
thousand dollars ($700,000) by the said Director General, 
the receipt whereof is hereby acknowledged, inj full satis¬ 
faction and discharge of all claims, rights, an^ demands, 
of every kind and character, which the said Company now 
has or hereafter may have or claim against tlije Director 
General, or any one representing or claiming represent 
the Director General, the United States or the President, 
growing out of or connected with the possession, use, and 
operation of the property of the Lake Erie an$ Western 
Railroad Company by the United States during the pe¬ 
riod of Federal control, or out of the contract bjetween the 
Director General of Railroads and the Lake Eriej and West¬ 
ern Railroad Company dated the 27th day of December, 
1918; and the said Company hereby acknowledges * 
that the Director General has fully and completely com¬ 
plied with and satisfied all obligations on his ibart, or on 
the part of the United States, or the United Sjtates Rail¬ 
road Administration, growing out of Federal control of the 
property of The Lake Erie and Western Railtoad Com¬ 
pany. ^ j 

The purpose and effect of this instrument is to evidence 
a complete and final settlement of all demandi, of every 
kind and character, as between the parties hereto, growing 
out of the Federal control of the property of the Lake Erie 
and Western Railroad Company * * *. 

At the time of the execution of the said settlement agree¬ 
ment, the Director General’s books showed a credit balance 
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due the Lake Erie of $360,141.90, made up of the follow¬ 
ing debits and credits (Exhibit 87): 

266 


Compensation liability. 

Compensation installments paid. 

Interest reserve account. 

Interest due carrier corporation on assets of 

the Central Freight Association. 

Assets, December 31, 1917—collected. 

Agents & conductors balance 12-31-17. 

Cash, December 31, 1917. 

Corporate transactions. 

Expense prior ^o January 1, 1918. 

Liabilities—December 31, 1917—paid. 

Revenue prior to January 1, 1918. 

Corporation working funds. 

Additions and betterments closed by final 

settlement... 

Material and supplies, December 31, 1917.. 

Federal material and supplies 2-29-20. 

Equipment retired. 

Accrued depreciat ion—equipment. 

Road property retired and not replaced. 


Debits. 

$1,639,000.00 


444,464.78 

367,180.75 

1,649,238.30 

976,490.59 

1,232,497.15 


Credits. 

$3,403,473.72 

42,100.87 

129.67 

676,521.83 

257,826.77 

656,196.30 


28,816.36 

535.63 


1,110,968.91 

73,651.76 

346,989.48 

71,802.18 


Credit balance 


$6,308,871.57 $6,669,013.48 
360,141.91 


Totals 


$6,669,013.48 $6,669,013.48 


On June 24, 1924, journal entry No. 55 was entered on 
the books of the Director General, the purpose of which is 
stated therein to be 4 4 To close into the settlement account 
of the Lake Erie & Western Railroad Company, balances 
due to or from that Company, as per agreement entered 
into on June 24,1924, copy of which is made a part hereof.” 
By the said journal entry (Exhibit 88), the following debits 
and credits were entered on the Director General’s books: 
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Compensation liability (Amount accrued).... 
Compensation installments paid (Amount ad¬ 
vanced to corporation). 

Interest reserve account (Amount due cor¬ 
poration) . 

Interest due carrier corporation on assets of 
the Central Freight Association (Amount 

set up on Administration books). 

Assets, December 31, 1917—collected (Bal¬ 
ance as settled). 

Agents & conductors balance—12-31-17 (Bal¬ 
ance as settled). 

Cash, December 31, 1917 (Balance as settled) 
Corporate transactions (Balance as settled)... 
Expense prior to January 1, 1918 (Balance as 
settled). 


Debits. Credits. 

$3,403,473.72 

$1,639,000.00 

42,100.87 

129.67 

676,521.83 

257,826.77 

656,196.30 

444,464.78 

367,180.75 
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Debits 

Liabilities, December 31, 1917—paid (Bal¬ 
ance as settled). 

Revenue prior to January 1, 1918 (Balance as 


settled). 28,816.36 

Corporation working funds (Balance as settled) 535.63 

Additions and betterments closed by final 
settlement (Balance as settled). 

Material and supplies, December 31, 1917 
(Balance as settled). 1,110,968.91 

Federal material and supplies 2-29-20 (Bal¬ 
ance as settled). 

Equipment retired (Amount on Administration 
books). 73,651.76 

Accrued depreciation—equipment (Amount 
set up on Administration books). 346,989.48 

Road property retired and not replaced. 71,802.18 

Federal working funds (Balance as settled)... 

Profit & Loss—reserve for replacement—ma¬ 
terial and supplies—December 31, 1917 
(Amount allowed corporation). 186,816.09 

Allocated equipment closed by final settlement 

Additional compensation due carrier corpor¬ 
ations on equipment assigned by the Direc¬ 
tor General—accepted. 4,892.19 

Profit and loss—Deferred maintenance— 
road—debit. 140,000.00 


ll 


Credits. 

,649,238.30 


976,490.59 


1,232,497.15 


12.00 

216,311.41 


Profit and loss—Deferred maintenance— 
equipment—debit. 319,356.19 

Profit and loss—Settlement account: 

(1) Adjustments not ap¬ 

proved by corporation $37,306.33 Cr. 

(2) Equipment retired. 2,372.12 Dr. 

(3) Road property retired.. 24,460.35 Cr. 

(4) Machine shop — Lima, 

Ohio. 8,420.25 Dr. 

(5) Adj. of prices used in 

A & B work. 11,133.18 Cr. 


(6) Depreciation — Equip¬ 
ment . 32,775.48 Cr. 

Settlement account (Amount 
due corporation). 


94,882.97 

700,000.00 


$7,320,077.95 $7,320,077.95 

268 At the time of the execution of the said settle¬ 
ment agreement, the accounts in petitioner’s books 
pertaining to federal control of the Lake Erie shewed a net 
credit balance made up as follows (Exhibit 54): 


Due 

company 

Accrued compensation — Federal control 

period. $1,768,771.03 

Interest on deferred payments completed 
A & B. 59,650.74 


Due 
government 
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Dur Due 

company government 


Cash, December 31, 1917. 

Agents & conductors balances, Dec. 31, 1917. 

Revenues prior to January 1, 1918 (Lake Erie 
credit §34,440.40, Northern Ohio debit 
$5,624.04).. 

Working funds, December 31, 1917. 

Liabilities, Dec. 31, 1917, paid. 

Corporate transactions. 

Expenses prior to January 1, 1918 (Lake Erie, 
$351,946.40; Northern Ohio, $15,234.35)... 

Federal material and supplies, Feb. 29, 1920.. 

Material and supplies, Dec. 31, 1917 (Stock 
$981,526.87; Fuel, $119,139.30; Stationery 
& Printing, $10,302.74). 

Equipment retired (Lake Eric, $66,869.66; 
Northern Ohio, $2,771.25; 1917 trust equip¬ 
ment, S4,010.85). 

Road property retired and not replaced (Lake 
Erie, $61,700.77; Northern Ohio, $10,101.41) 

Interest on deferred payments of A & B (Prior 
to 1/1/18, $59,031.94; after 1/1/18, $110,- 
720.10). 

Interest on deferred payments on compensa¬ 
tion less interest on quarterly balances. 

Interest on deferred payments of 1920 trust 
equipment. 

Depreciation accrued—equipment (Lake Erie, 
S339,400.08; Northern Ohio, $7,577.74; less 
25% of cost of allocated equipment applied 
against depreciation reserve account). 

Additions and betterments (Road complete, 
$796,595.52; Road incomplete, $15,169.10; 
Equipment complete, $144,060.39; Equip¬ 
ment incomplete, $2,964.96; Leased railway 
property complete, S9,658.33; Leased rail¬ 
way property incomplete, $8,042.29). 

Assets, December 31, 1917, collected. 


656,196.30 

257,826.77 


28,816.36 

523.63 

81,649,238.30 


1,110.968.91 

73,651.76 

71,802.18 

118,019.88 

4.737.31 


444,464.78 

367,180.75 

1,232,497.15 


169,752.04 


130.666.41 


976,490.59 

676,521.83 


$4,958,153.11 $4,839,623.61 
Credit balance due Lake Erie. 118,529.50 

Totals. $4,958,153.11' $4,958,153.11 


269 The difference between the net credit balance of 
$118,529.50 shown due the Lake Erie on the peti¬ 
tioner’s books, and the credit balance of $700,000 shown due 
that company on the Director General’s books, or $581,- 
470.50, is accounted for as follows: 
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Due company 


Open accounts and compensation 

due Lake Erie. 

Materials and supplies. 

Equipment retired.. 

Road property retired. 

Interest on deferred payments on 

A & B. 

Interest on deferred compensation 
payments and quarterly balances 
Interest on deferred payments of 

1920 trust equipment. 

Depreciation accrued—equipment. 
Interest on assets of Central 

Freight Association. 

Additions and betterments. 

Machine shop, Lima, Ohio. 

Adjustment of prices used in A <fc 
B work. 

Net difference before allow¬ 
ances for maintenance ... 

Deferred maintenance—road. 

Deferred maintenance—equipment 


Petitioner’s 

books 

Director 

General’s 

books 

Difference 

$987,422.83 

121,528.24* 

73,651.76 

71,802.18 

$928,269.32 

65,287.85 

76,023.88 

47,341.83 

$59,153.51 

186,816.09 

2,372.12 

24,460.35’ 

169,752.04* 


1169,752.04 

118,019.88 


118,019.88 

4,737.31 

130,666.41 

4,892.19 

97,902.59 

154.88 

32,763.82 

976,490.59* 

129.67 

976,490.59* i 
8,420.25 

129.67 

8,420.25 


11,133.18* 

L 

11,133.18 


r 

j 

1 

140,000.00 

319,356.19 

5122,114.31 

459,356.19 


Net difference 


$581,470.50 


* Red figures. 

■ 

The petitioner recorded the said final settlement with the 
Director General on its books and cleared the account bal¬ 
ances in Exhibit 54 through “Federal Control Settlement 
Suspense” and “Profit and Loss—Miscellaneous Credits” 
accounts, by journal entry 1869 of July, 1924 (Exhibit 29); 
and as a part of the said journal entry, there wei'e credited 
to “Profit and Loss—Miscellaneous Credits” ancl “Reserve 
for Undermaintenance of Freight Train Cars land Other 
Equipment, Except Locomotives” accounts, tlile sums of 
$113,314.42 and $468,156.08, respectively.| (Exhibit 
270 29.) The said journal entry was made pursuant to a 

letter from the vice-president and general! counsel of 
the petitioner, dated July 3, 1924, to the comptroller of the 
petitioner (Exhibit 30), which reads, in part, as follows: 

In order that you may properly account for tljie payment 
of $700,000 I give below the facts of settlement qpon which 
such payment was based, to wit: the payment j covers the 
following items: 
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Agreed amount due corporation (as of De¬ 
cember 31, 1923) on Open Accounts (Section 
4 Contract) and for Compensation, etc., 
(Section 1 ? of Contract)—Old items 1 to 12 
inclusive . 

(This provides for credit claimed by the 
Director General, with corresponding debit 
to the corporation of $37,306.33 for adjust¬ 
ment in differences in freight accounting at 
the beginning and at the end of Federal con¬ 
trol.) 

Amount due corporation for shortage in ma¬ 
terials and supplies returned (Section 

9(b) of Contract)—Old item 13. 

“Normal” Equipment Retirements admitted 
by the Director General (Section 5(a) and 

(c) of Contract)—Old item 14. 

“Fire Losses”, Equipment (Section 5(e) of 

Contract)—Old item 15. 

So-called “Normal” Retirements of Road 
Property admitted by the Director Gen¬ 
eral for Road Property Retired and Not 
Replaced (Section 9(e) and Section 5 of 

Contract). Old item 17. 

“Fire Losses” admitted by the Director Gen- 
real for Road Property damaged or de¬ 
stroyed by fire and not replaced (Section 

5(e) of Contract). Old item 18. 

Interest on Assets Central Freight Associa¬ 
tion as of December 31, 1923, admitted by 
Director General (Section 4(d) of Con¬ 
tract). Old item No. 26. 

Interest other than rental interest as of De¬ 
cember 31, 1923, admitted by Director Gen¬ 
eral (Section 4(a) of Contract). Old item 

27 . 

271 Depreciation of equipment 
admitted by Director 
General (Section 5(a) of Con¬ 
tract). Old item 32.$295,633.00 

Less cost of allocated equipment 
applied thereto (Section 4(c), 


$927,927.26 


65,287.85 


69,520.29 

6,503.59 


29,132.55 


16,709.28 


129.67 


8,910.24 
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84,213.78 

Total of items due corporation specifically 
agreed to by the Director General in our 

negotiations . $1^208,334.51 

From which there is to be deducted for Addi¬ 
tions and Betterments made by the Direc¬ 
tor General carried into our capital ac¬ 
count . 976,490.59 

Leaving a net amount due company on items 
agreed to or claimed by the one party and 

admitted by the other of. 

The remainder of the amount paid in final 

settlement, to wit: . .. 

Represents amount allowed for destruction 
of property and undermaintenance under 
Section 5 of the Contract not specifically 
allocated, 

Making a total of. 

By reference to your copy of my letter of April 26th to 
the Director General with supporting statements, wherein 
I offered to accept the cash sum of $1,400,000 ii^ compro¬ 
mise and adjustment of all of our claims, you will note 
that all items in negotiation were reduced to three classes, 
to wit: 

1. Items agreed to or claimed by one party and admitted 
by the other, which are included in the category of such 
items listed above. 

2. Additions and Betterments made bv the Director Gen- 
eral, as to which, in view of the fact that we hac^ included 
these Additions and Betterments in our capital account and 
had in fact drawn bonds against them, I was compelled to 
vield and which item mav, therefore, now be included in the 

list of agreed items. 

272 3. Items claimed by the company for uridermain- 

tenance under Section 5 of the standard contract not 
fully accepted by the Director General. 



Section 5(a) and (c), Section 
7(b) and Section 8(f) of Con¬ 
tract). Old item 31. 211,419.22 
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You will also note that all items finally in dispute related 
wholly to the question of maintenance or destruction of 
property under Section 5 of the Contract, or, in general 
terms to undermaintenance. That is to say, the whole of 
the amounts claimed by us in this aspect related to reduc¬ 
tion of capital values for which we demanded reimburse¬ 
ment or reparation and not at all to income. Assuming 
that the proper adjustments were made in capital account 
for fire losses and other property retired and not replaced, 
etc., it will ,be seen that the entire amount of $468,156.08 
allowed by the Director General in compromise of the dis¬ 
puted items covers undermaintenance. 

As you will note from my letter of April 26th the under- 
maintenahce claimed by us for equipment alone was very 
much more than the unallocated amount allowed for under¬ 
maintenance by the Director General and, consistently with 
our practice of accounting for depreciation of equipment 
while not charging depreciation of way and structures, it 
would appear to me proper and certainly in accordance with 
the settlement to charge the entire amount of $468,156.08 
to the Director General for agreed or liquidated under- 
maintenance not specifically allocated and to credit this 
entire amount to reserve for underniaintenance ol‘ freight 
train cars and other equipment, except locomotives. As to 
locomotives, as you will note from my letter of April 26th, 
we made no specific claim for undermaintenance. 

/ 

i 

The difference ($8,800.09) between the allowance for un¬ 
dermaintenance stated in the said letter, $468,156.08, and 
the entry on the Director General’s books, of $459,356.19, 
represents the loss through fire of the Lake Erie’s locomo¬ 
tive shop at Lima, Ohio, of which the petitioner’s vice- 
president failed to take account. 

In 1919 and 1920, the Director General issued Account¬ 
ing Circulars 101 and 109, later supplemented by Account¬ 
ing Circulars 101 A to C and 109 A and B, prescribing the 
formula, generallv known as “the Director General’s for- 
mula,” to be used for determining the government’s lia¬ 
bility for maintenance under section 5 of the federal con- 
trol contract. 

273 The following is a brief summary of the formula, 
(Exhibits 89 to 95): 
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(1) An allocation of test period maintenance bxpenses, 
exclusive of expenditures and charges for depreciation, in¬ 
surance and retirements of property, as between labor and 
materials; 

7 i 

(2) A labor equation factor equal to the total compensa¬ 
tion to labor for hours worked in the test period, on the 
basis of average labor rates during federal contrbl period, 
divided by total test period expenditures and charges allo¬ 
cated to labor; 

(3) A materials equation factor equal to the total cost 
of annual average test period quantities of materials, on the 
basis of average prices for same materials in the federal 
control period, divided by average annual test period ex¬ 
penditures allocated to materials; 

(4) An equated average annual test period cost) of labor, 
being the average annual test period expenditures and 
charges allocated to labor multiplied by the laboij equation 
factor; 

(5) An equated average annual test period cost of mate¬ 
rials, being the average annual test period expenditures 
and charges allocated to materials multiplied by the mate¬ 
rials equation factor; 

(G) The sum of items 4 and 5 equals the equated aver¬ 
age annual test period maintenance expenses, exclusive of 
depreciation, insurance and retirements of property; 

(7) Adjustment of federal control period expenditures 
and charges for maintenance, exclusive of depreciation, in¬ 
surance and retirements of property, by appropriate 
amounts, for the differences in amount and use of prop- 
ertv maintained, as between the test and federkl control 
periods; 

(8) Comparison of the sum of item 6 with th<j adjusted 
sum of item 7, to determine the liability of the government 
or the carrier for undermaintenance or overmaintenance, 
respectively, accordingly as the adjusted sum of item 7 
was less than or exceeded the sum of item 6. 

The carriers, generally, including the petitioner on be¬ 
half of the Lake Erie, challenged the formula, on the 
ground that it failed to take into consideration, jas an ele¬ 
ment of the cost of labor, the difference ini the qual- 
274 ity and results, or “efficiency’’ of labor pf the two 
periods; and contended that because of suph failure, 
the results of the formula did not provide thp physical 


240 


THE X. Y., CHICAGO & ST. LOUIS RAILR’d CO. VS. 


reparation to which they were entitled under section 5 of 
the contract. The Director General refused to change the 
formula, although he made adjustments in its results in 
special cases. 

A strict application of the Director General’s formula 
indicated overmaintenance of the Lake Erie’s property dur¬ 
ing federal control, of approximately $36,000. The peti¬ 
tioner contended before the Director General that the 
formula reflected an excessive labor charge against the 
Lake Erie. 

The Director General did not give the petitioner any in¬ 
formation, until long after the final settlement, as to how 
the allowance, representing the difference between the net 
amount of $231,843.92, stated in the vice-president’s letter 
of July 3, 1924, to the petitioner’s comptroller, to be due 
the Lake Erie “on items agreed to,” and the sum of 
$700,000 paid on final settlement, or $468,156.08, was ac¬ 
counted for. 

During 1924, expenditures for maintenance and repair of 
equipment were charged by petitioner against the reserve 
referred to in the vice-president’s letter for undermain¬ 
tenance of freight train cars and other equipment, to the 
full amount thereof, instead of being charged to appro¬ 
priate operating expense accounts under “Maintenance of 
equipment;” and the deduction for maintenance of equip¬ 
ment taken by the petitioner in its return for 1924, in com¬ 
puting taxable net income, was $459,356.19 less than the 
actual expenditures for that purpose made during 
275 the year. The petitioner has filed claim for refund 
of so much of the tax paid on its 1924 taxable income 
as was attributable thereto. 

The number of man-hours of shop labor applied in repair 
of equipment in the Lake Erie’s shops, for an average 10 
months of the federal control period, was 1,803,440 for 
locomotives and 773,980 for cars, a total of 2,577,420; and 
for the last 10 months of 1920 was 1,699,952 for locomotives 
and 780,679 for cars, a total of 2,480,631. 

During both of the periods above mentioned, the Lake 
Erie’s shops were operated as a part of the shop pool 
system, for car repairs, of the New York Central Lines, 
and the above figures include man-hours of labor applied 
in repair of equipment of other members of the pool sys¬ 
tem, but do not include man-hours of labor applied in repair 
of the Lake Erie’s equipment in other than its own shops. 
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There was no pool system for locomotives repairs. Dur¬ 
ing the federal control period of 26 months, 57 locomotives 
belonging to the Lake Erie were repaired in oth^r than its 
own shops, which is an average of 21.9 locomotives for 10 
months of that period; and during the last 10 fnonths of 
1920, the number so repaired was 11. No r4cords are 
available which will show the number of man-hodrs applied 
in the two periods in repair of equipment belonging to the 
Lake Erie in other than its own shops. 

On November 1, 1919, the so-called “National Agree¬ 
ment, ’ ’ which made certain changes in existing wage scales 
and working rules and conditions, became effective. It 
applied to all carriers. One of the major changes effected 
by the national agreement was a more particular distribu¬ 
tion of work among the several crafts. For some time 
before the national agreement became effective, the New 
York Central Lines, including the Lake; Erie, had 
276 agreements with the different crafts affiliated with 
the American Federation of Labor, whjch, as re¬ 
spects the distribution of work between crafts, jvas nearly 
like the national agreement; and, as the Lake} Erie had 
observed those agreements, the national agreement effected 
but little change. After the national agreement became 
effective, the Lake Erie did distribute the wdrk among 
proper crafts in its shops with more precision than before, 
and, consequently, the number of man-hours of shop labor 
applied in maintenance of equipment in its fehops was 
affected to some extent bv the changes effected bv the 
national agreement. 

During the federal control period of 26 months, the total 
weight of locomotives belonging to the Lake Erie which 
were repaired in its own and outside shops was 30,220,890 
pounds, which is an average of 11,623,419 pounds for 10 
months of that period; and during the last 10 months of 
1920, the total weight of the Lake Erie’s locomotives so 
repaired was 14,309,030 pounds, of which 2,899,200 pounds 
was the weight of locomotives acquired, but ncjt repaired, 
in the federal control period. The average number of loco¬ 
motives owned and leased by the Lake Erie, exclusive of 
those leased from the Northern Ohio, during the federal 
control period and during the last 10 months of 1920 were 
154.7 and 157.6, respectively. 
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The average number of freight train cars and passenger 
train cars owned and leased, exclusive of those leased 
from the Northern Ohio, during the federal control period 
and during the last 10 months of 1920 were as follows: 

Average of federal Average of last 
• control period 10 months. 1920 

Freight train cars. 5,434 5,383 

Passenger train cars. 60 59 

277 The monthly reports of operating statistics made 
bv the Lake Erie to the Interstate Commerce Com- 
mission for the last 10 months of 1920 show the number of 
home freight cars on line, including caboose and work 
equipment, distributed between those serviceable and those 
in or awaiting shop, as follows: 


Month, 1920. Serviceable. In or awaiting shop. Total on line. 

March. 41 231 272 

April. 290 219 509 

May.1. 87 195 282 

June. 78 201 279 

July. 84 233 317 

August. . 159 239 39S 

September...;. 74 320 394 

October.. 52 443 495 

November. . .;. 114 541 655 

December. 12 726 738 


Generally speaking, a carrier’s cars on foreign lines are 
in serviceable condition. The operating statistics reports 
of the Lake Erie to the Interstate Commerce Commission 
show that the monthly average of foreign cars on line, for 
the last 10 months of 1920, was 5,407.8, of which only 163.6 
were in or awaiting shop. 

It is the general practice of carriers to make only such 
repairs to a foreign car as will enable it to proceed to desti¬ 
nation under load or to return to its home line. The es¬ 
sence of the car repair pool of the New York Central Lines 
was that additions and betterments and repairs were made 
to members ’ cars to a greater extent than would be the case 
if the repairs were made in the shops of non-members of 
the pool; and one of the principal reasons for establishing 
the pool was to get members’ cars into shop more quickly 
than was possible were the cars in need of repairs on non¬ 
members’ lines. 

It was the equipment repair policy of the Lake Erie to 
give shop preference to equipment needing the lightest 
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repairs, and to equipment of a type most peeded in 
service. 

278 On March 1, 1920, there were 46 locomotives be- 
longing- to the Lake Erie in or awaiting j shop for 
repairs. Of the said number, 5 were dismantled between 
March 1 and December 31, 1920, 2 were dismantled in 1921, 
and 12 were put in and taken out of shop at unknown dates; 
and as to these 19 locomotives, the cost of repairs made in 
1920 is unknown. The following statement shows, for each 
of the other 27 locomotives, the date put in shop), the date 
out of shop, and the cost of repairs made in 1920, the state¬ 
ment being divided into three parts so as to present such 
facts separately for the three periods, 1919, January 1 to 
February 29, 1920, March 1 to December 31, 19201 

i 



Engine 

Date in 

Date out 

Cost of 
j repairs 


number. 

shop. 

of shop. 

I in 1920. 

In shop in 1919: 


1 

4155 

12/ 6/19 

3/12/20 

SI 1,934.40 


5553 

12/30/19 

3/ 2/20 

6,340.33 


5545 

12/31/19 

4/11/20 

7,709.37 

In shop 1/1 to 2/29/20: 




i 

5391 

1/13/20 

3/26/20 

8,913.77 


5335 

1/19/20 

3/20/20 

3,866.13 


5390 

1/30/20 

3/13/20 

7,096.50 


5347 

2/ 6/20 

4/ 3/20 | 

4,512.58 


415$ 

2/ 9/20 

3/ 6/20 

5,039.52 


4373 

2/ 9/20 

3/25/20 

4,396.48 


5517 

2/12/20 

3/31/20 

Unknown 


5533 

2/14/20 

3/14/20 

Unknown 


5516 

2/24/20 

3/ 8/20 

Unknown 


4249 

2/26/20 

5/ 4/20 

4,933.65 

In shop 3/1 to 12/31/20: 





5541 

3/ 1/20 

4/24/20 | 

7,220.98 


5512 

3/ 2/20 

5/12/20 

3,970.74 


5538 

3/ 3/20 

6/ 3/20 

7,357.74 


5511 

3/ 9/20 

4/ 9/20 1 

3,760.48 


5393 

3/16/20 

5/15/20 | 

4,045.57 


4150 

3/16/20 

6/11/20,' 

13,756.95 


5344 

3/22/20 

4/20/20 

3,050.77 


5398 

3/26/20 

4/13/20 

3,754.41 


4261 

3/29/20 

6/26/20i 

8,254.59 


5614 

4/16/20 

6/18/20J 

5,872.18 


5334 

4/24/20 

5/19/201 

4,082.79 


5531 

6/18/20 

7/16/20 

6,386.26 


5502 

6/23/20 

10/28/20! 

18,706.91 


5506 

7/ 2/20 

11/ 5/201 

19,188.37 


279 In the case of repairs to locomotives jput in shop 
on and after March 1, 1920, the entire ciost of such 
repairs was borne by the Lake Erie. 

In the territory which the Lake Erie served, tbe principal 
materials, measured in terms of dollars, used by railroads 
in maintenance of roadway, are ties and rails. The prin- 



244 THE N. Y., CHICAGO & ST. LOUIS RAILTS D CO. VS. 

cipal structures maintained by the Lake Erie in 1918, 1919 
and 1920 were wooden trestles. The only rails and ties in¬ 
stalled, and bridge renewal work done, on the Lake Erie 
in the months of January and February of 1918, 1919 and 
1920, was emergency work, and such work was practically 
negligible, i The following is a statement of the number of 
ties and tons of rail applied to roadway, and of the num¬ 
ber of lineal feet of wooden bridges renewed or replaced, 
in the years 1918, 1919 and 1920: 



1918 

1919 

1918-1919 

Average 

1920 

Main track ties used. 

174,082 

193.180 

183,631 

150,400 

Side track ties used. 

47,896 

38,099 

42.99S 

54,565 

Total ties used. 

221,978 

231,279 

226,629 

204,965 

New rail applied (tons). 

1,951 

3,015 

2.4S3 

2,194 

Wooden bridges renewed or re¬ 
placed (lineal feet). 

553.4 

314.8 

434.1 

360.2 


The following statement shows the average number of 
ties and tons of rail applied to roadway by the Lake Erie 
in three 10 month periods of the test period, each of such 
periods corresponding with the months of March to Decem¬ 
ber. inclusive, and the number of ties and tons of rail so 


applied in the last 10 months 

280 


New rail applied (tons): 

90 lb. first class. 

80 lb. first class. 

75 lb. first class. 

56 lb. first class. 

All weights, second quality. 

Total new rail applied. 

Second hand rail applied (tons): 

90 lb. 

801b. 

75 1b. 

60 lb. 

56 1b. 

521b. 

All weights, scrap. 

Total second hand rail applied.. 

Total rail applied. 


of 1920: 


Average for 3 ten 

Last 10 

month periods of 

months of 

the test period. 

1920. 

95.9552 

1,853.0208 

1,343.9766 

15.8609 

.6512 

.3348 

None 

68.2596 

39.0639 

None 

1,479.6469 

1,937.4761 

12.7632 

91.5070 

129.1173 

96.7527 

891.7358 

1,711.8945 

104.5277 

16.6S67 

624.0576 

116.6424 

None 

4.6425 

89.3792 

61.6484 

1,851.5808 

2,099.7742 

3,331.2277 

4,037.2503 
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I.«ist 10 
months of 
1920. 

70,029 
1,231 
12,147 
7,688 
104,681 
6,291 
576 

202,643 

442 
70 
28 

540 

203,183 

Taken as a whole, the general physical condition of the 
Lake Erie’s roadway and structures was probably better 
on December 31, 1920, when an entire year’s niaintenance 
work had been completed, than on March 1, 192(1, after five 
months of winter weather with little maintenance on the 
roadway. 

281 In 1920 there was a shortage of maintenance mate¬ 
rials in the territory served by the Lak^ Erie; and 
in that year the Lake Erie was indebted to the! New York 
Central to the amount of $1,300,000. | 

The test period, July 1, 1914, to June 30, 1917 \ was a nor¬ 
mal period of expenditures for maintenance. jThe follow¬ 
ing statement shows the average ratios of expeitditures for 
maintenance of way and structures and equipment to total 
operating expenses, for the four year period, July 1, 1910, 
to June 30,1914, and for tlie test period, of Clas.^ I railroads 
of the country, Class I railroads of the Eastern District, 
and the Lake Erie alone. ! 

Percentage of operating expenses. 


Average* for 3 ten 
month i>eriods of 
the tes't period. 


New ties applied: 

Oak. 77,782 

Chestnut. 545 

Cedar. 20,925 

Zinc chloride treated. . .. • None 

Creosote treated. 147,239 

Fir. None 

Culls. None 


Total new ties applied. 246,491 

Second hand ties applied: 

Oak. None 

Zinc chloride treated. None 

Creosote treated. None 


Total second hand ties applied.. None 

Total ties applied. 246,491 


All Class 1 railroads: 

Maintenance of way and structures. 

Maintenance of equipment. 

Total. 

Class I railroads of Eastern District: 

Maintenance of way and structures. 

Maintenance of equipment. 


Four years. 
7/1/10 to 6/30/14. 

Test period*. 

18.834 

17.653 

23.392 

24.832 

42.226 

42.485 

17.611 

15.928 

24.421 

25.506 

42.032 

41.434 


Total 
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Lake Erie:’ 

Maintenance of way and structures 
Maintenance of equipment. 

Total.. 1 .. 43.347 41.755 

* The ratios; of the test period are based upon the actual expenditures for the 
fiscal years ended June 30, 1915 and 1916, and one-half of the expenditures of 
each of the calendar years 1916 and 1917 to represent the fiscal year ending 
June 30, 1917. 

By the provisions of the Transportation Act, 1920, the 
Interstate Commerce Commission was charged with the 
duty of determining the amounts payable by the United 
States to carriers accepting the guaranty provisions of sec¬ 
tion 209 of that Act. In paragraph (3) of subdivision 
282 (f) of section 209 of the said Act, it was provided 

that: 

There shall not be included in operating* expenses [of the 
guaranty period, March 1 to August 31, 1920], for mainte¬ 
nance of way and structures, or for maintenance of equip¬ 
ment, more than an amount fixed by the commission. In 
fixing such amount the commission shall so far as practi¬ 
cable apply the rule set forth in the proviso in paragraph 
(a) of section 5 of the “standard contract” between the 
United States and the carriers (whether or not such con¬ 
tract has been entered into with the carrier whose railway 
operating income is being computed); 

The settlement with the Lake Eric for the guaranty pe¬ 
riod was made in accordance with the principles and rules 
announced by the Commission in 70 I. C. C. 115 and 70 I. C. 
C. 711. 

The Commission assigned the Lake Erie to the Eastern 
region, for which it determined a factor of 2.35 as repre¬ 
senting the increase in the general level of cost of labor 
and material between the test period and the guaranty pe¬ 
riod. The said factor of 2.35 was a judgment factor, not 
based upon a rigid adherence to any mathematical formula, 
but arrived at after deliberate consideration and extensive 
studies of the general conditions prevailing in the region, as 
reflected by the returns of 49 carriers, and a composite re¬ 
turn of five representative carriers, operating in that re¬ 
gion. The factor is not susceptible of precise division into 


Percentage of operating expenses. 
Four years. 

7/1/10 to 6/30/14. Test period*. 

19.299 16.770 

24.057 24.985 






GUY T. HELVERING, COM R IXT. REV. 


247 


its component parts, but an approximate breakdown is as 
follows: 

i 

Component Factors. 


Maintenance of structures. 


Composite maintenance of way and structures and main- 


Material. 

Labor. 

2,|05 

2.63 

2.116 

2.61 

2.07 

2.62 

2.03 

i 

2.64 

2.64 

2.64 


283 The factor was varied by the Commission, accord¬ 
ing to the circumstances which the individual car¬ 
riers could support with proof. 

In determining the amount to be included ii the Lake 
Erie’s operating expenses of the guaranty period, on ac¬ 
count of maintenance of way and structures ahd mainte¬ 
nance of equipment, for the purpose of settlerjient under 
section 209 of the Transportation Act, 1920, the Commis¬ 
sion used a factor of 2.35, which was the regional factor for 
the Eastern region, as representing the increase jin the gen¬ 
eral level of cost of labor and materials betwejen the test 
period and the guaranty period. 

The average annual test period expenditures and charges 
of the Lake Erie for maintenance of way and structures 
was $720,294.43, and for maintenance of equipment, $1,112,- 
063.64: and these amounts include $19,769.80 and $148,- 
046.26, respectively, representing average anmial test pe¬ 
riod expenditures and charges for depreciation^ insurance 
and retirements of property. The Commission allocated 
one-half (six months) of such average annual [test period 
equipment expenditures and charges, exclusive of deprecia- 
t ion, insurance and retirements, to the four classes of equip¬ 
ment maintained, as follows: j 

Amount allocated. 

Locomotives. S2l05,772.70 

Freight train cars. 254,389.87 

Passenger train cars. 16,938.60 

Work equipment. 4,907.52 

The following is the Commission’s allocation of one-half 
(six-months) of the average annual test period expenditures 
and charges for depreciation, insurance and retirements, as 
between way and structures and equipment: 


2S4 


Way and 
structures. 


Depreciation. 

I nsurance. $615.48 

Retirements of property. 9,269.42 


Equipment. 

$58,095.68 

196.89 

15,730.56 
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The Commission determined the amount to be included 
in operating expenses of the guaranty period for main¬ 
tenance of way and structures, to be $873,952.28, made up 
as follows: 


One-half average annual test period expenditures and charges for 
maintenance, exclusive of expenditures and charges for depre¬ 
ciation, insurance and retirements... 

Add adjustments for: 

Difference in amount of property maintained. 

Difference in use of property maintained. 

Differences in cost of labor and materials. 


Insurance: 

One-half average annual test period ex¬ 
penditures and charges. S615.48 

Adjustment for difference in amount of 
property maintained. 10.34 


Retirements of property: 

One-half average annual test period 

charges. 9,269.42 

Adjustment for difference in amount and 
and use of property maintained. 456.06 


$350,262.31 

5,870.40 

11,357.07 

496,111.20 


625.82 


9,725.48 


Total amount determined and allowed by Commission for ex¬ 
penses of maintenance of way and structures in the guaranty 
period. $873,952.28 

The Commission determined the amount to be included in 
operating expenses of the guaranty period, for maintenance 
of equipment, to be $1,468,789.38, made up as follows: 

One-half average annual test period expenditures and charges 

for maintenance of locomotives. S205,772.70 

Add adjustments for: 

Difference in amount of propert y maint ained.. 73,368.26 

Differences in cost of labor and materials.. 316,169.01 


Deduct adjustment for: 

Difference in use of property maintained 


S595.309.97 

44.941.69 


Total for locomotives. $550,368.28 

285 ===== 

One-half average annual test period expenditures and charges 

of freight train cars. 254,389.87 

Add adjustments for: 

Difference in amount of property maintained. 71,229.16 

Differences in cost of labor and materials. 430,793.98 


756,413.01 


Deduct adjustment for: 

Difference in use of property maintained. 6,512.38 


Total for freight train cars. 749,900.63 


One-half average annual test period expenditures and charges for 

maintenance of passenger train cars. 16,938.60 

Add adjustment for: 

Difference in cost of labor and materials. 20,708.41 


37,647.01 
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Deduct adjustments for: 

Difference in amount of property maintained... SI ,402.67 
Difference in use of property maintained. 196.37 


1,599.04 


Total for passenger train cars. 


36,047.97 


One-half average annual test period expenditures and charges for 

maintenance of work equipment. 

Add adjustments for: 

Difference in amount of property maintained. 

Difference in use of property maintained. j 

Differences in cost of labor and materials. 


Total for work equipment. 


4,907.52 

323.24 

166.81 

7,286.72 


12,684.29 


One-half average annual test period expenditures and charges for 

depreciation. [ 58,095.68 

Add adjustment for: 

Differences in amount of property maintained. [ 42,699.34 


Total for depreciation. 


100,795.02 


One-half average annual test period expenditures and charges 

for insurance. 

Add adjustment for: 

Difference in amount of property maintained. 

Total for insurance. 


196.89 

61.20 


258.09 


One-half average annual test period charges for retirements.... | 15,730.56 

Add adjustment for: 

Differences in amount and use of property maintained. J 3,004.54 

Total for retirements. I 18,735.10 


Total amount determined and allowed by Commission for 
expenses of maintenance of equipment in the guaranty period.. 8}1,468,789.38 

286 The amount of the adjustment of the test period ex¬ 
penses of maintenance of way and structures, for 
difference in amount of property maintained, jwas deter¬ 
mined by the Commission in the following manner: The 
average investment in way and structures of the test period 
was deducted from the average investment in tli^se proper¬ 
ties of the guaranty period, to arrive at the increase in aver¬ 
age investment, as between the two periods; anj equalizing 
factor of 1,675 was found on the basis of 1 plus the general 
factor for changes in wages and cost of materials of 2.35, 
divided by 2; the increase in average investment was di¬ 
vided by the equalizing factor of 1.675, to arrive \a.t the com¬ 
parable increase in amount of property maintained; two- 
thirds of the expense of maintenance of way and structures 
was accepted as varying as the amount of property main¬ 
tained; the comparable increase in amount of property 
maintained was divided by the average investment of the 
test period, and two-thirds of the quotient accepted as the 
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adjustment factor; and the one-half average annual test 
period expenditures and charges for maintenance of ways 
and structures, exclusive of expenditures and charges for 
depreciation, insurance and retirements of property, was 
multiplied by the adjustment factor, to arrive at the amount 
of the adjustment for difference in amount of property 
maintained. 

The amount of the adjustment of the test period expenses 
of maintenance of equipment, for difference in amount of 
property maintained, was determined by the Commission 
in the following manner: The increase or decrease in 
amount of equipment maintained was arrived at, in the case 
of locomotives and passenger train cars, by compari- 
287 son of the average aggregate weight in tons of equip¬ 
ment maintained in the two periods, and in the case 
of freight train cars, by comparison of the average aggre¬ 
gate tons bf carrying capacity of cars maintained in the two 
periods; 100 per cent of maintenance expenses of equip¬ 
ment was accepted as varying as the amount of equipment 
maintained; the adjustment factors were arrived at, in the 
ease of locomotives and passenger train cars, by dividing 
the increase or decrease in average aggregate weight in 
tons bv tlie average aggregate weight of the two classes of 
equipment maintained in the test period, and in the case 
of freight train cars, by dividing increase or decrease in 
the average aggregate tons of carrying capacity by the 
average aggregate tons of carrying capacity of cars main¬ 
tained in the test period; and the one-half average annual 
test period expenditures and charges for maintenance of 
each of said classes of equipment, exclusive of expenditures 
and charges for depreciation, insurance and retirements of 
property, was multiplied by the adjustment factor deter¬ 
mined for that class, to arrive at the amount of the adjust¬ 
ment for difference in amount of property maintained. 

The amount of the adjustment of the test period expenses 
of maintenance of each class of property maintained, for 
difference in use of property, was determined by the Com¬ 
mission by multiplying the sum of one-half of the average 
annual test period expenses of maintenance of that class, 
exclusive of expenditures and charges for depreciation, in¬ 
surance and retirements of property, plus the amount of the 
adjustment of the test period expenses applicable to that 
class for difference in amount of property maintained, by 
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an adjustment factor determined according to formulas, 
principal or alternate, prescribed by the Commission in 
Finance Docket 1606, supra . 

288 The amount of the adjustment of the test period 
expenses of insurance, for difference in Amount of 

property maintained, was determined by the Commission 
to be that amount which bears the same ratio to the one- 
half average annual test period expenditures and charges 
for insurance as the amount of the adjustment of main¬ 
tenance expenses, for difference in amount of property 
maintained, bears to the one-half average annual test period 
expenditures and charges for maintenance, exclusive of ex¬ 
penditures and charges for depreciation, insurance and re¬ 
tirements of property. 

The amount of the adjustment of the test peripd charges 
for retirements of property, for difference in amount 
and use of nrooertv maintained, was determined bv 
the Commission to be that amount which bears! the same 
ratio to the one-half average annual test period charges for 
retirements as the amount of the combined adjustments of 
maintenance expenses, for differences in amount and use 
of property maintained, bears to the one-ha^f average 
annual test period expenditures and charges fojr mainten¬ 
ance, exclusive of expenditures and charges foif deprecia¬ 
tion, insurance and retirements of property. 

The average test period investment of the Lake Erie, in 
way and structures, was $33,684,524.47, and the average 
investment in the same facilities, for the last 10 months 
of 1920, was $35,160,081.85. j 

The average aggregate weight of locomotives maintained 
by the Luke Erie during the test period was 11,9|75.90 tons, 
and during the last 10 months of 1920 it was 8,86^.60 tons. 

The average aggregate carrying capacity of freight train 
cars maintained by the Lake Erie during the test period 
was 160,000 tons, and during the last 10 imonths of 

289 1920 it was 205,000 tons. 

The average aggregate weight of passqnger train 
cars maintained by the Lake Erie during the tjest period 
was 2,705 tons, and during the last 10 months of 1920 it 
was 2,481 tons. 

The average number and average aggregate weight of 
locomotives, the average number and average! aggregate 
carrying capacity of freight train cars, and tlje average 
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number and average aggregate weight of passenger train 
cars, in service in the last 4 months of 1920, were less than 
such averages for the guaranty period. 

The trend of prices of maintenance materials in the last 
4 months of 1920, and for a period of time in 1921, was 
upward from the general level of prices of similar materials 
prevailing at the end of the guaranty period; and the trend 
of wages of railroad maintenance labor in the last 4 months 
of 1920 was downward from the general level of wages of 
similar labor prevailing at the end of the guaranty period. 
The factor, for the Eastern region, for equating the test 
period costs of maintenance labor and materials on the 
basis of 1921 costs, computed in accordance with the same 
principles under wdiich the Interstate Commerce Commis¬ 
sion determined the factor for equating the test period 
costs on the basis of guaranty period costs, is 2.29, made up 
as follows: 

Component Factors. 

Material. Labor. 


Maintenance of way and structures. 2.26 2.32 

Maintenance of equipment. 2.01 2.46 

Composite maintenance of way and structures and mainte¬ 
nance of equipment. 2.10 2.41 

Composite maintenance of way and structures, labor and 

materials. 2.30 

Composite maintenance of equipment, labor and materials.. 2.29 


290 In computing taxable net income in its return for 
1920, the Lake Erie deducted from gross income, as 
ordinary and necessary expenses of its business, the sum of 
$4,401,355.90, representing expenditures and charges made 
in the last 10 months of 1920, for maintenance of way and 
structures and equipment, and for depreciation, insurance, 
retirements and tire losses, in respect of such facilities. Of 
the total sum so deducted, the respondent disallowed $459,- 
356.19 on the ground that the Lake Erie was reimbursed to 
that extent bv the Director General in the 1924 final settle- 
ment of federal control. 

III. The number of locomotives owned and leased by the 
Lake Erie at the beginning of federal control, exclusive of 
those owned bv and leased from the Northern Ohio, and 
used by the Director General during federal control, was 
as follows: December 31,1917,146; December 31,1918,146; 
December 31, 1919, 143; January and February, 1920, 143. 
The Northern Ohio owned 10 locomotives at the begin¬ 
ning of federal control, which were leased by the Lake Erie, 
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the Lake 
r. 

eased by 


and which were used by the Director General throughout 
the federal control period. The average cost of all of such 
locomotives was $12,196. There were added to the Lake 
Erie’s equipment during federal control, 18 locomotives, 
as follows: 5 in September, 1918; 5 in October, 1^918; 5 in 
January, 1919; and 3 in January, 1920. No additional 
locomotives were acquired by the Northern Ohio during 
federal control. The average cost of the 18 locomotives 
added to the Lake Erie’s equipment during federal control 
was $48,069.20. The said 18 locomotives were purchased by 
the Director General, and, upon final settlement with 
291 the Director General for federal control, 

Erie was required to make payment theref<j 

The number of freight train cars owned and 
the Lake Erie at the beginning of federal control, j exclusive 
of those owned by and leased from the Northern phio, and 
used by the Director General during federal control, was 
as follows: December 31, 1917, 5,496; December j 31, 1918, 
5,436; December 31, 1919, 5,368; January and February, 
1920, 5,368. The Northern Ohio owned 11 freight train 
cars at the beginning of federal control, which were leased 
bv the Lake Erie, and which were used bv thd Director 
General throughout the federal control period. (The aver¬ 
age cost of all of such freight train cars was $8^5. There 
were added to the Lake Erie’s equipment during federal 
control, 11 freight train cars, as follows: 2 in Jfily, 1918; 
and 1 in each of the months of August and September, 
1918, February, April, June, September, Novejnber and 
December, 1919, and February, 1920. No additional freight 
train cars were acquired by the Northern Ohio dqring fed¬ 
eral control. The average cost of the 11 freight train cars 
added to the Lake Erie’s equipment during federal con¬ 
trol was $1,679.63. 

The number of passenger train cars owned and leased by 
the Lake Erie at the beginning of federal control^ exclusive 
of those owned by and leased from the Northern Ohio, 
and used by the Director General during federal control 
was 60. The Northern Ohio owned 3 passenger jtrain cars 
at the beginning of federal control, which were leased by 
the Lake Erie, and which were used by the Director Gen¬ 
eral throughout the federal control period. Tl^e average 
cost of all of such passenger train cars was $f,694. No 
additional passenger train cars were acquired by! either the 
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Lake Erie or the Northern Ohio during federal con¬ 


trol. 


292 


During federal control, 101 items of road prop- 
ertv belonging to the Lake Erie and 12 items of road 
property belonging to the Northern Ohio were retired and 
not replaced. As to the 101 items belonging to the Lake 
Erie, the total ledger value was $49,156.66, the total salvage 
recovered \vas $31,611.33, and the total cost of demolition 
was $5,289.65. Of the said 101 items, 92 were acquired by 
the Lake Erie prior to March 1, 1913, and as to said 92 
items, the total ledger value was $46,357.07, the total sal¬ 
vage recovered was $28,446.38, and the total cost of demoli¬ 
tion was $5,084.67; and as to the other 9 items acquired by 
the Lake Erie after March 1, 1913, the total ledger value 
was $2,799.59, the total salvage recovered was $3,164.95, and 
the total cost of demolition was $204.98. As to the 12 items 
belonging to the Northern Ohio, the total ledger value was 
$12,177.35, the total salvage recovered was $3,471.28, and 
the total cost of demolition was $660.41. Of the said 12 
items, 9 were acquired prior to March 1, 1913, and as to 
said 9 items, the total ledger value was $6,815.65, the total 
salvage recovered was $2,843.96, and the total cost of de¬ 
molition was $600.81; and as to the other 3 items acquired 
by the Northern Ohio after March 1, 1913, the total ledger 
value was $5,361.70, the total salvage recovered was $627.32, 
and the total cost of demolition was $59.60. The Lake Erie 
did not accrue any depreciation on its books, in respect of 
way and structures, during the period 1914 to 1920. 

In April, 1913, the Lake Erie entered into a contract with 
the Lewisburg Stone Company for the sale of gravel from 
a pit owned by the Lake Erie at 5^ per cubic yard. Under 
the contract, the Stone Company was required to bear 
293 the entire expense of removal of the gravel. The 
contract continued in force throughout the federal 
control period; and during that period, the Stone Company 
removed 87,712,33 cubic yards of gravel, for which it was 
billed bv the Director General in the total amount of $4,- 
385.62. The Director General did not, during the federal 
control period, account to the Lake Erie for the proceeds 
from such sales. The cost to the Lake Erie of such 87,712.33 
yards of gravel was $1,096.40. 

During federal control, the Director General purchased 
certain quantities of rail and ties under hold-over contracts 
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which the Lake Erie had entered into prior to the beginning 
of federal control with certain dealers in those rpaterials. 
The contract prices were lower than the prices fdr similar 
materials at which the Lake Erie settled with the| Director 
General for the supplies and materials which were turned 
over to it by the latter at the end of federal control. The 
total cost of the materials so purchased by the Director 
General, computed at contract prices and including freight 
charges to points of destination, was $254,537.35. j The cost 
of such materials, had they been paid for at the jprices at 
which the Lake Erie settled with the Director General, 
for materials and supplies turned over to it by the latter, 
at the end of federal control, would have amounted to 
$340,344.76. Some or all of the materials so purchased 
by the Director General were used by him and were so used, 
to some extent, in the maintenance of the Lake Erie’s road- 
wav during federal control. After federal control, the Lake 
Erie purchased certain quantities of rail under hold-over 
contracts which the Director General had entered into 
during federal control with certain dealer^ in that 
294 material. The total cost of the rail so purchased by 
the Lake Erie amounted to $163,481.20. Had the 
Lake Erie been required to pay current market prices at 
the respective dates of purchase, the total cost wc^uld have 
amounted to $171,906.80. 

During federal control, the Director General m^de addi¬ 
tions and betterments to the properties of the Lake Erie, 
and to those of its lessor, the Northern Ohio, tp replace 
facilities retired. The total cost of such additions and bet¬ 
terments amounted to $519,282.47, in the case of the Lake 
Erie and to $6,775.79 in the case of the Northern Ohio, 
which the Director General charged against the Like Erie; 
but the Director General allowed as credits against the 
total amount so charged, the actual cost to those carriers of 
the facilities retired, which costs amounted to $107^454.07 in 
the case of the Lake Erie, and to $10,390.16 in thp case of 
the Northern Ohio. The net amount so charged by the Di¬ 
rector General was entered on the books of the Ijake Erie 
in its property investment account; and any of sjich addi¬ 
tions and betterments which have since been retired have 
been charged to profit and loss at the amounts solrecorded 
on the Lake Erie’s books. 
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In maintaining* the roadways of the Lake Erie and of 
the Northern Ohio during* federal control, the Director Gen¬ 
eral, in making* renewals and replacements of ties, installed 
116,068 zinc chloride ties. Theretofore no zinc chloride ties 
had been used by the Lake Erie or the Northern Ohio in 
the maintenance of their roadways. The average life of 
zinc chloride ties is 11 years. The aver- life of creosote 
treated ties is 14.2 years. 

295 IV. The Lake Erie accepted all of the provisions 
of section 209 of the Transportation Act, 1920. Pur¬ 
suant to the said provisions and the certification of the 
Interstate Commerce Commission, the Lake Erie, in 1922, 
received $500,918.65 from the United States. For the pur¬ 
pose of determining* the amount due the carrier for the 
guaranty period, the Interstate Commerce Commission al¬ 
lowed as a deduction in computing net railway operating- 
income of the guaranty period, railway tax accruals of 
$258,662.55, which amount included $2,832.70 for federal 
income taxes. 

296 Opinion. 

Sternhagen : 

The respondent sent to the petitioner two notices of the 
same deficiency in the 1920 income tax of the former Lake 
Erie & Westen Railroad Company, one treating the peti¬ 
tioner as the taxpayer and the other as a transferee of the 
taxpayer. From each notice, the petitioner, as the succes¬ 
sor by consolidation, instituted a separate proceeding. It 
admits its liability for whatever deficiency may be held to 
be correct as to the Lake Erie. Roth proceedings were con¬ 
solidated, since they were in their substantive issues iden¬ 
tical. It is suggested either that the transferee proceed¬ 
ing should be dismissed or that it should be disposed of by 
a judgment of no transferee liability. Either of these 
courses, however, may involve unexpected results, for a 
dismissal is given, by section 1000, Revenue Act of 1926, 
amending* section 906(c), Revenue Act of 1924, the effect 
of affirming the deficiency determined by the Commis¬ 
sioner, and a judgment of no liability would, in view of the 
disposition of the issues, involve confusion. Cf. Oswego 
Falls Corporation, 26 B. T. A. 60. We shall proceed to 
consider the substantive questions at issue, leaving the 
judgment in both cases to be formulated later. 
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The first, assignment of error in respect of the!side track 
donations has been conceded by respondent ancj needs no 
consideration. The next three assignments are contro¬ 
verted. The facts have, for convenience, been separated as 
far as they could be, under Roman numbers, in Correlation 
with the opinion. 

The question in the fifth assignment, in respect of the 
inclusion within the guaranty income of the normal tax, 
the facts of which appear under IV, is decided against 
petitioner by Union Pacific R. R. Co., 26 B. T. A. 

297 (promulgated October 7, 1932). 

I. The Lake Erie on its original and amended re¬ 
turns for 1920 took a deduction of $92,661.33!, which it 
described as “loss sustained by reason of assignment of 
the lease of the Northern Ohio Railway Company to the 
Akron, Canton & Youngstown Railway Company effective 
March 1, 1920.’ ’ This was the net debit amount shown on 
the Lake Erie’s books at the time of the assignment pur¬ 
porting to represent the net amount claimed by the Lake 
Erie to be owing to it by the Northern Ohio. Tile respond¬ 
ent disallowed the deduction. The petitioner pssails this 
disallowance and sets up in addition that it is | entitled to 
the further deduction, not heretofore claimed, iof “a loss 
of not less than $1,500,000 resulting from the s&le, assign¬ 
ment and transfer to the Akron, Canton & Youngstown 
Railway Company, on March 1, 1920, of stock of the.North- 
ern Ohio Railway Company, of the lease of its properties 
to the Lake Erie, and of the Lake Erie’s claim pgainst the 
Northern Ohio Railway Company thereunder.”! 

On March 1, 1920, the Lake Erie, pursuant td the agree¬ 
ment of December 11, 1919, transferred to the Akron Com¬ 
pany, the lease of the Northern Ohio’s railroad!properties, 
dated October 1, 1895, 35,800 shares of the common and 21 
shares of the preferred stock of the Northerp Ohio, the 
net indebtedness of the Northern Ohio to the Lpke Erie at 
March 1, 1920, and any claim that might accrue to the Lake 
Erie against the Northern Ohio by reason of the Lake 
Erie’s payment of certain interest, accruing aft^r March 1, 
1920, on the Northern Ohio’s bonded indebtedness. In 
addition, the Lake Erie agreed to pay one year’s 

298 interest on the Northern Ohio’s bonded indebted¬ 
ness, accruing after March 1, 1920. In considera- 
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tion for the transfer, the Akron Company assumed all of 
the obligations and liability of the Lake Erie under the 
lease agreement, arising or accruing after March 1, 1920; 
agreed to save the Lake Erie harmless from anv and all 
claims of the Northern Ohio, based upon any alleged dete¬ 
rioration of, or insufficiency in, the leased properties on 
the effective date of the agreement as compared with the 
date upon which the Lake Erie came into possession 
thereof; and assumed all of the obligations and liability 
of the Lake Erie upon its guaranties of the Northern Ohio’s 
outstanding first mortgage bonds, both as to principal and 
interest. 

The petitioner alleges that such of the transferred prop¬ 
erties as were acquired before March 1, 1913, cost the Lake 
Erie $2,380,514.59; that the fair market value of such prop¬ 
erties, as of March 1, 1913, was at least $1,700,000; that the 
cost to the Lake Erie of such of the transferred properties 
as were acquired after March 1, 1913, was $122,539.85; and, 
therefore, that the Lake Erie sustained a loss of at least 
$1,822,539.85 from the transaction, which is deductible in 
computing net income for 1920 under section 234(a)(4) of 
the Revenue Act of 1918. It recognizes that it must prove 
as to properties acquired before March 1, 1913, the lower 
of cost or value on that date, Burnet v. Houston, 283 U. S. 
223, and as to subsequently acquired properties, the cost. 

The respondent’s position is that the Lake Erie acquired 
the lease and the stock without statutory cost; that the 
Northern Ohio’s indebtedness to the Lake Erie, if any, on 
March 1,1913, had no fair market value on that date; that, 
since, under section 202(a) of the Revenue Act of 
299 1918, any deductible loss from the disposition of 

property acquired before March 1, 1913, must be 
determined upon the basis of cost or fair market value as 
of that date, whichever is lower, the Lake Erie sustained 
no deductible loss upon the transfer to the Akron Com¬ 
pany of the lease and stock, because they were acquired 
without cost, or upon the transfer of the Northern Ohio’s 
indebtedness as of March 1, 1913, because such indebted¬ 
ness had ho fair market value on that date; and that anv 
indebtedness of the Northern Ohio to the Lake Erie in¬ 
curred after March 1, 1913, was worthless and uncollectible 
at the time incurred, and, consequently, should have been 
charged off prior to the taxable year in question. 
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At the time of the acquisition by the Lake Erjie in 1895 
of the lease and the 35,800 shares of common sto^k, no cost 
was paid or incurred, the consideration being entirely in 
promises. No one seems to know when or hd)w the 21 
shares of preferred came to the Lake Erie, ancj from the 
record it is impossible to find whether it was acquired be¬ 
fore or after March 1, 1913, if at all, and of course impos¬ 
sible to find a figure of cost. 

From October 1, 1895, to March 1, 1920, the jt<ake Erie 
made net cash expenditures for the operation of the North¬ 
ern Ohio’s properties, for the payment of inteijest on the 
first mortgage bonds of the Northern Ohio and Ether fixed 
charges of the latter, and for additions and betterments to 
the said properties, in excess of operating revenues from 
those properties, in the total sum of $3,615,564.45, of which 
$2,409,004.81 was expended before, and $1,206,559.64 after, 
March 1, 1913. The said total sum of $3,615,564.45, except 
$38,573.29 expended for additions and qetterments 
300 after March 1, 1913, was charged by the Lake Erie 
to operating expenses, as and when paid 0r incurred. 
Of the amount so expended before March 1, jl913, sums 
aggregating $719,056.47 were taken as deductions from in¬ 
come by the Lake Erie, in its corporation exqise tax re¬ 
turns for the years 1909 to 1912, inclusive, and the sum of 
$37,131.60 was taken as a deduction from indome in its 


income tax return for 1913. The total amount s 


o expended 


after March 1, 1913, except $38,573.29 expended for addi¬ 
tions and betterments, was deducted in income |tax returns 
for the years 1913 to 1920, inclusive. The petitioner has 
renounced any right to have any sums so deducted in in¬ 
come tax returns for the years 1913 to 1920, inclusive, in¬ 
cluded in the basis for determining the amount of anv 
deductible loss sustained by the Lake Erie ip the trans¬ 
action with the Akron Company, but claims that the basis 
should include the amounts deducted in the T^ake Erie’s 
excise tax returns for 1909 to 1912, inclusive. In addition 
to the foregoing, the Lake Erie expended] $72,998.33 
before, and $51,307.50 after, March 1, 1913, ror the pur¬ 
chase of securities of the Akron & Barberton Belt and for 
contributions to the Akron & Barberton Belt’s sinking 
fund, all for the account of the Northern Ohio; and such 
expenditures were charged to the account of the Northern 
Ohio and no part thereof was deducted in the jLake Erie’s 
income tax returns. Thus the total net cash Expenditures 



260 THE X. Y., CHICAGO & ST. LOUIS RAILR’d CO. VS. 

by the Lake Erie for the purposes above mentioned, not 
taken as deductions in its income tax returns, were $2,444,- 
871.54 before, and $89,880.79 after, March 1, 1913. Also 
the Lake Erie turned over to the Akron Company ma¬ 
terials and supplies on the Northern Ohio’s railroad at the 
end of federal control, which, it is said, the Director Gen¬ 
eral, in the final settlement of federal control of the 
301 Lake Erie, inventoried and turned over to the latter, 
at a value of $32,659.06. The petitioner concedes 
that, for tlie purpose of arriving at total cost to the Lake 
Erie of the Northern Ohio’s indebtedness transferred to 
the Akron Company, net cash expenditures should be offset 
by $64,356.95, depreciation and retirements of Northern 
Ohio properties deducted from income in the Lake Erie’s 
income tax returns. Thus the petitioner computes the total 
cost to the Lake Erie of the Northern Ohio’s indebtedness, 
as follows: 

Net cash expenditures before March 1,1913. . $2,444,871.54 
Net cash expenditures after March 1, 1913. . 89,880.79 

Materials and supplies after March 1, 1913. . 32,659.06 


$2,567,411.39 

Less: Depreciation and retirements of North¬ 
ern Ohio property deducted in Lake Erie’s 
income tax returns.. 64,356.95 


Cost of Northern Ohio’s indebtedness. $2,503,054.44 

The respondent says that all amounts expended by the 
Lake Erie for the operation of the leased properties, for 
the payment of interest on the first mortgage bonds of 
the Northern Ohio and other fixed charges of the latter, 
and for additions and betterments to the said leased prop¬ 
erties, in excess of operating revenues from those proper¬ 
ties, were, under the terms of the lease, rentals, a part of 
the Lake Erie’s operating expenses, and, therefore, they 
may not be included in the cost basis for determining the 
Lake Erie’s loss from the transaction with the Akron 
Company! On the other hand, the petitioner alleges that 
all such amounts were, under the terms of the lease, ad¬ 
vances to the Northern Ohio, which the latter was obli¬ 
gated to repay, and such obligation was a part of the 
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Northern Ohio’s net indebtedness which the Lake Erie 
transferred to the Akron Company. 

302 The agreement of December 11, 1919, by j which the 
Lake Erie made the transfer to the Akron iCompany, 
does not state the nature or amount of the Northern Ohio’s 
indebtedness so transferred. It provides, in section 3, 
that: 


The Lake Erie Company hereby assigns andj transfers 
to the Akron Company the Northern Ohio lease land all of 
the rights, obligations and interest of the Lake Erie Com¬ 
pany thereunder save as hereinafter otherwise expressly 
provided; 


and in section 5, it is provided that the Lake Epe assigns 
to the Akron Company: 

The net indebtedness of the Ohio Company [Northern 
Ohio] to the Lake Erie Company accruing at, or for the 
period prior, to the effective date hereof, that | is to say, 
the total indebtedness of the Ohio Company t<^ the Lake 
Erie Company accrued at, or for the period prior to, the 
effective date hereof, less any indebtedness ofj the Lake 
Erie Company to the Ohio Company arising or gccrued at, 
or for the period prior to, the effective date hereof and 
whether then due or deferred. ! 


Prior to the effective date of the agreement^, March 1, 
1920, all such expenditures were, as heretofore pointed out, 
charged by the Lake Erie to operating expenses. At the 
date of transfer, the Lake Erie’s books showed the net 
indebtedness of the Northern Ohio to be $92,6(^1.33, all of 
which represented charges for expenditures made by the 
Lake Erie for purchase of securities of the Akfon & Bar¬ 
berton Belt and contributions to the Akron &! Barberton 
Belt’s sinking fund for the account of the Northern Ohio, 
for additions and betterments to the Northern Ohio’s prop¬ 
erties, and for materials and supplies on the Northern 
Ohio’s railroad at the end of federal control turned over 
by the Director General. A breakdown is included in the 
findings. On the other hand, the Northern Ohio consis¬ 
tently recorded on its books all expenditures by the 
303 Lake Erie, in excess of operating revenues from the 
leased properties; so that on March 1, 1913, the 
Northern Ohio’s books showed an indebtedness to the Lake 
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Erie of $2,528,097.13, and on March 1, 1920, its books 
showed an amount due the Lake Erie of $3,825,049.98, and 
an amount due from the Lake Erie, for retirements and 
depreciation of leased properties, of $102,877.85, a net in¬ 
debtedness of $3,722,172.13. Throughout the period 1902 
to 1920, the accounts of both the Lake Erie and the North¬ 
ern Ohio were kept under the general supervision of the 
general auditor of the New York Central Lines; and the 
“Green Book” issued annually by the general offices of the 
New York Central Lines, embracing all of the general 
financial statements of the various companies, contained 
balance sheets of the Northern Ohio, as of December 31 
of each vear, in which there was shown the Northern Ohio’s 
indebtedness to the Lake Erie, in amounts conforming with 
those appearing in the Northern Ohio’s books, although 
the balance sheets of the Lake Erie, likewise embraced 
therein, stated the Northern Ohio’s indebtedness to it in 
different, and greatly less, amounts. Concurrently with 
the Lake Erie’s assignment to the Akron Company, the 
Northern Ohio transferred, on its books, its indebtedness 
to the Lake Erie to the account of the Akron Company, 
crediting the latter with the sum of $3,825,049.98; and, at 
the same time, the Akron Company entered a similar 
amount oil its books as the Northern Ohio’s indebtedness 
to it bv virtue of the Lake Erie’s assignment. In view of 
these facts, it can not be said that the Northern Ohio’s 
indebtedness to the Lake Erie, at the date of the transfer, 
is correctly shown by the Lake Erie’s books of account, 
and did not exceed the amount shown therebv. 

Under article third of the lease agreement, the Lake 
Erie obligated itself “to pay yearly and every year dur¬ 
ing the term hereby granted, by way of rental there- 
304 for, all the net earnings, to be determined as herein¬ 
after provided, derived from the operation of the 
demised railroad, rolling stock, equipment and property, 
and in any event and though such net earnings may not be 
sufficient therefor: (a) all taxes that may be imposed * * * 
upon the 1 lessor or upon the said demised premises and 
property * * *; (b) the premiums of insurance upon 

the buildings, rolling stock and equipment demised; (c) 
such sum, not exceeding one thousand dollars per annum, 
as the lessor shall * * * certify to be requisite for the 
maintenance of its corporate organization * * *; (d) 
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the coupons maturing upon all the first mortgage bonds of 
the lessor * * Under article sixth, it is provided 

that: 

In estimating the net earnings which shall l?e payable 
under the terms of this lease by way of rental for the 
demised premises, there shall be deducted froni the gross 
earnings all fixed charges, all operating expenses, includ¬ 
ing taxes and expenses of administration, all skims which 
in the judgment of the lessee shall be necessary to be ex¬ 
pended for betterments and additions and the maintenance 
as a first class railroad of the demised railroad, all sums 

I 7 

which shall be necessary fully to equip the dejnised rail¬ 
road with sufficient and satisfactory rolling stockjand equip¬ 
ment to enable it to transact such business as rqay be done 
over it. * * * In case in any year the net Warnings of 

the demised railroad and property, as hereinabove deter¬ 
mined, shall not be sufficient to meet the fixed charges and 
operating expenses, the lessee shall, notwithstanding, make 
the payments hereinabove in subdivision (d) of the third 
article hereof provided, but any amount paid by the lessee 
in excess of the net earnings for such year shalj be deemed 
an advance on the part of the lessee to the lesdor. 

From this it would appear that all sums expended by 
the Lake Erie, in excess of the revenues derived from the 
operation of the leased properties, were intended by the 
parties to be advances by the Lake Erie to tne Northern 
Ohio. The Lake Erie was to pay all of the operating ex¬ 
penses of the leased properties, taxes[ insurance 
305 premiums, $1,000 to maintain the lessor’s corporate 
organization, and interest coupons maturing on the 
lessor’s bonds; all such payments were to be made out of 
the revenues derived from the operation of j the leased 
properties, and in case the revenues were not sufficient for 
the purpose, the Lake Erie was to make up th|e deficiency 
out of its own funds; any surplus revenues, after all pay¬ 
ments with which the Lake Erie was charged kvere made, 
were to be paid over to the Northern Ohio as Rentals; and 
any payments made by the Lake Erie, in excess of rev¬ 
enues, were to be deemed advances by the Lake Erie to the 
Northern Ohio. But the respondent says thajt, since the 
lease contains no provision “for the repayment of any of 
such so-called ‘advances’ bv the lessor to the lessee at the 
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expiration of the term of the lease or prior termination 
thereof, ” it must have been contemplated by the parties 
that such advances should “be deducted from subsequent 
earnings derived from the operation of the properties be¬ 
fore any of such earnings are paid to the lessor,” such 
earnings being the Northern Ohio’s only source of income, 
and if they were so deductible, they were advance rentals. 
It is true that the lease contains no provision as to how 
these advances shall be repaid by the Northern Ohio; but 
the important thing is that they were to be repaid, and the 
method of reimbursement is of little or no consequence, 
and could not serve to change their character into rentals. 
The respondent’s position implies that there was no obli¬ 
gation to repay the advances in the event the rentals accru¬ 
ing to it under the lease were not sufficient to permit such 
repayment. The implication is unfounded. The lease un¬ 
mistakably places such advances in the category of loans, 
and contains no provision which would enable the North¬ 
ern Ohio to escape repayment in the circumstance 
306 of insufficient future income; and the Northern Ohio 
has 1 always recognized this in its accounting for 
these advances. 

The respondent further contends that the entire indebt¬ 
edness of the Northern Ohio to the Lake Erie became 
worthless and uncollectible before 1920, and mav not 
properly be included in the cost basis for determining the 
deductible loss from the transaction with the Akron Com¬ 
pany. If in a prior year the indebtedness of the Northern 
Ohio was ascertained by the Lake Erie to be worthless, the 
statute will not permit its deduction in 1920, notwithstand¬ 
ing the disposition in the latter year for a consideration 
having no determinable monetary value. The statute re¬ 
quires that the deduction be made in the year in which 
worthlessness and uncollectibility were ascertained, and 
failure to make the deduction then does not justify the 
deduction later. 

It should be borne in mind that of the total cost of 
$2,500,000 claimed for the Northern Ohio’s indebtedness, 
$2,444,000 represents the Lake Erie’s advances prior to 
March 1, 1913, and approximately $56,000 after that date. 
Was this indebtedness good and collectible up to the date 
the Lake Erie assigned it to the Akron Company? Or 
was it ascertained to be worthless in a prior year? The 
burden rested upon the petitioner to furnish such evidence 
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as would justify an affirmative answer to the first question, 
and, thereby, to establish its right to have the cbst of the 
indebtedness determined as it contends it should be. In 
that it has clearly failed. Such evidence as therb is tends 
to show that the Northern Ohio’s indebtedness became 
worthless and uncollectible prior to the taxable year. 

Every year of operation of the leased property 
307 bv the Lake Erie resulted in a deficit. In not a 
single year were the revenues derived from such 
operations sufficient to meet the expenditures required to 
be made by the Lake Erie. The following statement shows 
the net cash outlay by the Lake Erie to meet tjie deficits 
from operation of the leased properties and fixed charges 
of the Northern Ohio; that is to say, the amount I which the 
Lake Erie, under the terms of the lease, was required to 
expend each year, in excess of the revenues derived from 
operation of the property: 

i 

$171,994.80 
159,450.09 
191.933.63 
172,896.84 
156,823.29 
159,082.43 
180,050.30 
166,016.88 
117.948.94 
214.470.99 
140,185.59 
206,416.97 


1S96. 

. $125,000.00 

1908 

1897. 

. 125,000.00 

1909. 

1898. 

. 125,000.00 

1910. 

1899. 

. 105,000.00 

1911. 

1900. 

. 100,000.00 

1912. 

1901. 

. 125,000.00 

1913. 

1902. 

. 97,840.76 

1914. 

1903. 

. 151,012.13 

1915. 

1904. 

. 166,054.35 

1916. 

1905. 

. 133,422.29 

1917. 

1906. 

. 115,274.33 

1918. 

1907. 

. 150,738.98 

1919. 

The balance sheets of the Northern 


owned no property of an income-producing character, other 
than its leased railroad. Any indebtedness wjiich it in¬ 
curred could only be paid out of the net revenues derived 
from the operation of its railroad by the Lake Erie, or out 
of an increase in its capital structure or funded indebted¬ 
ness. As already shown, the operating revenues!of its rail¬ 
road were insufficient to meet current obligations \ and there 
is little likelihood that additional funds could (have been 
obtained by an issuance of additional securities, consider¬ 
ing the circumstance of failure to earn any return on the 
existing investment and the absence of earnings out of 
which to make sinking fund provisions for the Retirement 
of an additional issue of bonds at maturity, to slay nothing 
of the inadequacy of the earnings to m^et the in- 
308 creased interest charge which would result from any 
increase in indebtedness. 
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As carlv as February 4, 1899, the board of directors of 
the Lake Erie was made aware of the serious financial as¬ 
pects of operation under the Northern Ohio lease. At a 
meeting of the board, held on that date, the then chairman 
reported, with reference to the company’s “ indirect” obli¬ 
gations, * 4 that the Northern Ohio Railway, which has been 
and is likely to remain a serious drain upon the earnings 
of the company, was so owned by it, and held under such 
circumstances, that there was no hope of getting rid of 
it.” There is not a note of faith, hope or optimism in 
that statetnent, and there was nothing to justify any expec¬ 
tation of the ultimate satisfaction bv the Northern Ohio 

% 

of its obligations under the lease. 

The Northern Ohio’s balance sheet, as of March 1, 1913, 
shows total assets of $6,811,835.75, which includes invest¬ 
ment in road and equipment of $6,746,737.42, and shows an 
unmatured funded debt of $2,500,000. At the hearing, the 
petitioner introduced a great volume of evidence to show 
that the fair market value of the road and equipment, as 
of March L 1913, was $4,100,000. In its brief, it contends 
for that Value. Assuming this as the fair market value of 
the road and equipment, as of March 1, 1913, (which we 
need not and do not decide), the total value of the North¬ 
ern Ohio’s assets on that date did not exceed $4,165,098.33, 
and the value of the Northern Ohio’s equity in those as¬ 
sets, ovei- and above the unmatured funded debt, was not 
more than $1,665,098.33. The total advances by the Lake 
Erie to the Northern Ohio, on the same date, amounted to 
more than $2,444,000. In the transaction with the 
309 Akron Company, on March 1, 1920, it disposed of the 
lease, all of the Northern Ohio’s common stock, and 
the Northern Ohio’s indebtedness, for a consideration that 
had no demonstrable monetary value. That transaction 
sets at rest any doubt as to the worthlessness of the in¬ 
debtedness on the date it was disposed of. 

From all of these considerations, it is clear that there 
is no foundation for the deduction which the petitioner 
claims. The Lake Erie, in 1920, disposed of a burden, the 
original cost of which in 1895 was merely a future under¬ 
taking and under the revenue act must be treated as zero. 
This figure being less than anv fair market value which 
could be determined for the stock or the lease as of March 
1, 1913, it must under the statute be used as the basis for 
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determining loss incurred in its disposition. Thus there 
is no justification under the law for attempting to deter¬ 
mine a fair market value on March 1, 1913, for either the 
stock or the lease. The amounts expended by the Lake 
Erie, aside from those which were so far regarded by itself 
as other than investment as to be taken as current deduc¬ 
tions on its annual tax returns from 1909 on, ^ere either 
rentals, and thus clearly not cumulative cost of stock and 
lease, or advances, and thus deductible in the eaHier years 
when ascertained to be worthless and charged off. The 
Commissioner was, in our opinion, correct in disallowing 
the deduction of $92,661.33 which the Lake Eriej continued 
to carry on its books as if it were an asset, and further, we 
are of opinion that the additional claim now u^ged for a 
deduction of $1,500,000 or any other sum as suc^i a loss is 
not supported by the evidence. 

310 IT. The second point urged by the petitioner is 


that the respondent has erroneously disallowed an 
amount of $459,356.19 of its deduction for maintenance of 
way and structures and of equipment during the period of 
the last ten months of 1920, which immediately followed 
the period of federal control. This amount is part of the 
petitioner’s actual expenditure for the period accounted for 
as maintenance, but the disallowance is based on the re¬ 
spondent’s determination that to this extent the petitioner’s 
ostensible maintenance cost was really not its jown but a 
burden assumed by the Director General, the liability for 
which accrued during the ten months period an& was sub¬ 
sequently discharged by payment in 1924 at the t^me of final 
settlement under the federal control contract. It is al¬ 
leged in the petition and admitted in the answer that the Di¬ 
rector General failed in his contractual duty tb maintain 
the petitioner’s property adequately during federal con¬ 
trol. This has come to be known as “undermaipntenance,” 
and for it the Director General assumed liability under the 
contract. The carrier and the Director General were in 
dispute after federal control as to their several Obligations, 
and after extended negotiations they agreed uj)on a lump 
sum settlement whereby the Director General iij 1924 paid 
the carrier $700,000. As shown in the list of settlements at¬ 
tached as Exhibit 14 to the Director General’^ report to 
the President (Exhibit 57, p. 88, item 181), the cjarrier first 
claim $1,526,437.88 which was raised to a finhl claim of 
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$3,438,525, while the Director General’s tentative set-up 
was a claim against the carrier of $222,015.24. Notwith¬ 
standing that there were numerous items to be adjusted as 
to which there was detailed and specific considera- 
311 tion and in some respects widely varying differences 
of contention, the final settlement was expressly 
agreed to be a hotchpot, the Director General refusing to 
recognize any allocation of the lump sum to the several 
items in controversy. In his annual report to the President 
for 1924 (Exhibit 57), the Director General discussed fully 
the nature and extent of the difficulties inherent in the 
settlements with contract carriers generally, including the 
Lake Erie, stating that in all cases the settlements were 
made in lump sum and that no carrier was advised of any 
specific recognition or allowance for a particular item of 
claim. A large part of the Director General’s report is 
devoted to the discussion of the problem of maintenance, 
and the fallowing excerpts throw light on the background 
of the allowance for undermaintenance here in question. 

At p. 6: 

These claims, because of their unique character and large 
amount, present the most interesting feature of this liquida¬ 
tion. The large items in each claim and the items which 
were the principal cause of dispute and acute differences 
of opinion were the demands for compensation for the use 
of the property, maintenance of way and structures, main¬ 
tenance of equipment, materials and supplies, and, of lesser 
controversial importance, the items of depreciation and 
retirements. 

It should be understood that final settlements were based 
on the accounts as prepared and set up made by the Gov¬ 
ernment and not upon the claims presented by the carriers. 
The final adjustments were made in “lump sums,” in ac¬ 
cordance with the Railroad Administration’s theorv of lia- 

•* 

bility, adjusted to meet such meritorious modifications as 
resulted from the final hearing. 

In no instance was the carrier advised as to the specific 

allowances made upon particular items claimed, except in 

the case of non-contract roads, where it was necessarv 

• 

under the law to certify to the Interstate Commerce Com¬ 
mission the amount of compensation finally agreed upon. 
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312 Page 9: 

i 

i 

A physicial comparison of the property [at fjhe begin¬ 
ning and end of federal control] was impossiblej not only 
because of the constant and daily changes going on in the 
physical condition of a busy railroad in active operation, 

but for the further reason that there was no satisfactorv 

* 

record of the condition of the properties as between Janu¬ 
ary 1, 1918, and March 1, 1920, that could be the basis of 
a physical comparison. 

I 

The equation factor and the carriers’ demand for its 
modification so as to reflect the “efficiency of labor” are dis¬ 
cussed as follows: 

Page 10: ! 

In fixing the amount due the carriers during the six 
months’ guaranty period immediately following Federal 
control, the Interstate Commerce Commission, under the 
provisions of section 209 of the transportation act, was re¬ 
quired to apply the rules set forth in the provisj) in para¬ 
graph (a) of section 5 of the standard contract between 
the United States and the carriers, and it, therefore, be¬ 
came necessary for the commission to construe thjis portion 
of the standard contract. Protracted hearings were had be¬ 
fore the commission, in which the Railroad Administration 
and the carriers were represented. 

As a result of these hearings, much difference j)f opinion 
developed among the several members of the commission. 
At first a majority was in favor of the contention of the 
carriers, making claim in different ways for inefficiency of 
labor, but a final opinion was rendered July 12, 1^21, under 
the head of “Maintenance expenses under sectioij 209” (70 
I. C. C. Reports 115), in which a majority of th^ members 
approved the construction which the Railroad Administra¬ 
tion had adopted and contended for, and this rifle of con¬ 
struction was consistently applied by the Railroad Admin¬ 
istration in all final settlements made with the carriers. 

The importance of this question will be appreciated when 
it is considered that claims aggregating several hundred 
million dollars might have been created and presented for 
the period of Federal control and the guaranty period, 
based upon alleged inefficiency of labor, these claims ap- 
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pea ring in many forms, founded upon widely different 
formulas. 

The final rule adopted by the Railroad Administration in 
making* these settlements and in recognizing the liability 
of the government in the matter of maintenance, was to 
“match” the expenditures of the carriers made during the 
pro rata time of the test period corresponding with 
313 the period of Federal control, making due allowance 
for any difference that existed between the cost 
(price) of labor and materials, taking into consideration 
any difference in the amount of property taken over as 
between Federal control and the test period, and any differ¬ 
ence in use substantial enough to be considered, these 
expenditures to be subject to a fair distribution, as 
provided for in paragraph (a) of section 5 of the standard 
contract. I believe this rule, followed as consistently as was 
humanly possible in all adjustments, making in exceptional 
cases, when the accounting method resulted in grossly un¬ 
just conclusions, equitable modifications, came as near as 
practicable doing substantial justice between the parties. 

As to the general problem of measuring maintenance, is 
the following: 

Page 17: 

The general situation as to maintenance must always be 
borne in mind. The exigencies of the war required, in the 
taking over of this vast property, arbitrary action on the 
part of the Government, without any sort of examination 
or record as to the physical condition of the property at 
the time it was taken over. There was no general or spe¬ 
cial survey made that could be the basis of intelligent physi¬ 
cal comparison at some future time. Except in a most gen¬ 
eral way, the physical condition of the roadway, structures, 
and equipment of the railroads on January 1, 1918, was un¬ 
known, and the conditions could be established onlv bv the 
opinion largely of interested persons. 

Page 18: 

Therefore, in the particular items of excess maintenance 
now under consideration, as well as the general subject of 
maintenance, the representatives of the Government were 
always confronted with complicated propositions, absolutely 
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I 


incapable of definite or mathematical solution, anc^ depend- 
ing largely upon the exercise of an honest and intelligent 
discretion and judgment. 

Page 20: 

Early in the progress of this adjustment it became quite 
definitely apparent, if the carriers, except in veW excep¬ 
tional cases which clearly justified the charges, Should in¬ 
sist upon substantial allowances on their claims for under¬ 
maintenance, and the Government insisted upon bollection 
of its excess expenditures for maintenance, underipar. b of 
sec. 5 of the standard contract, no amicable adjustments 
to any appreciable extent would be made and litiga- 
314 gation of a most protracted, uncertain, aijd expen¬ 
sive character would result. Such litigatipn would 
require an analvsis of involved railroad accounting, the 
merits of which would be extremely difficult to present by 
competent evidence to a court inexperienced, as j the ordi¬ 
nary court is, in the science of railroad maintenance and 
accounting. 

The significance of the tentative set-up by the Director 
General of his claims against the carriers is stated as fol¬ 
lows : 

Page 34: 

This tentative set-up of Railroad Administration ac¬ 
counts, prepared for the information of the Director Gen¬ 
eral and his staff in making final settlements, was created 
under the following conditions; 

It shows the net maximum amount of all claims of the 
Railroad Administration against the carriers, including the 
result of the maintenance studies in the matter of excess 
expenditures for maintenance, * * * and other charges 

and claims which it seemed proper to consider in final set¬ 
tlement. In preparing this set-up there were minimum 
allowances made the carriers on their claims for compen¬ 
sation, * * * and undermaintenance. 

In the preparation of the set-ups all reasonable doubts 
as to validity of claims and amounts were resolve4 in favor 
of the Government and against the carriers, ^ninimum 
amounts in favor of the carriers and maximum charges 
against them being the rule. This situation natiirallv re- 

C 1 ; • 
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suited after full hearing on the merits in modifications 
where the facts justified it in the items of these set-ups. 

Page 35: 

As has been heretofore fully explained, these excess main¬ 
tenance expenditures other than in exceptional cases were 
not claims that could be strictly enforced as legal liabilities 
against the carriers but were set up as necessary informa¬ 
tion for use in final settlements, and were effectively used 
in the disposition of claims presented by the carriers which 
the Railroad Administration refused to recognize or allow. 

This part of his report closes with the statement as to 
the final settlements: 

315 Page 35: 

Every change made in this account was the result of 
investigation and discussion, each separate adjustment be¬ 
ing made after full hearing on the merits of the particular 
claim. 

It is evident both from the Director General’s report 
and from the testimony before us that there was a pro¬ 
tracted controversy in respect of the contractual obliga¬ 
tion for maintenance and that the settlement was an adjust¬ 
ment of widelv differing claims and contentions. While the 
petitioner’s officers urge their opinion that no allowance 
for undermaintenance can be recognized in the face of the 
Director General’s claim for excess maintenance, such an 
opinion is at variance with the statements in the Director 
General’s report that this was but a tentative set-up sur¬ 
rounded bv doubt and was never definitively insisted upon 
or recognized. 

When the settlement was made, separate and indepen¬ 
dent accounting entries were made by each on its own books 
for the $459,356.19, the carrier expressly explaining it as 
an allowance for undermaintenance and the Director Gen¬ 
eral charging it to his deferred maintenance account, with 
the allocation of $140,000 to road and $319,356.19 to equip¬ 
ment. 

Thus the respondent adopted the designation of the 
amount as undermaintenance and, treating it as accrued in 
the period immediately following federal control, applied 
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it against petitioner’s maintenance deduction, and deter¬ 
mined the resulting deficiency. The petitioner had likewise 
recognized the amount as undermaintenance and Applicable 
against its maintenance deduction, but in the year 1924 
when it was received. With the determination oil the pres¬ 
ent deficiency, however, the petitioner adopted the view 
now urged that it is not properly applicable against 

316 the maintenance deduction of either veaij, filed its 
present petition and also filed with the Commissioner 

a claim for refund of the alleged overpayment fpr 1924. 

While it is not disputed that the amount (independent 
of its label or allocation) accrued to petitioner iif 1920 and 
was actually received in 1924, the respondent Jias liot treated 
it as an item of gross income for 1920, and the case here 
is clear of such question. The issue is made wholly within 
the field of deductions. Generally speaking, carrier main¬ 
tenance charges are among ordinary and necessary ex¬ 
penses (section 234-a-l), losses (234-a-4) and dejpreciation 
(234-a-7). Permanent improvements, betterment^, and res¬ 
toration of previously deducted depreciation aie not de¬ 
ductible (235), nor are expenses, losses or depreciation the 
financial burden of which is borne by another, Terminal 
R. R. Association of St. Louis, 17 B. T. A. 1135, ]^ed. (2d); 
Kansas City Southern Rv. Co., 22 B. T. A. 949; Interna¬ 
tional-Great Northern R. R. Co., 24 B. T. A. 726. 

The petitioner has, by fulsome and detailed testimony 
of its own attitude and demands and those of thp Railroad 
Administration during the extended negotiations for set¬ 
tlement of the obligations under the contract, j sought to 
prove that no part of the settlement payment wajs intended 
to cover undermaintenance or was in recognition! Of under¬ 
maintenance, and that, despite both parties’ A ccoun ti n £ 
characterizations of the amount as undermainfenance or 
deferred maintenance, it was really an adjustment of non- 
maintenance items, at least to some extent. The contention 
is that since there was but a lump sum settlement made 
after full discussion of many items, petitioner has the right 
to break down the ultimate figure according to its 

317 own choice, and that such allocation must be recog¬ 
nized as fact by the Commissioner. Thaft the peti¬ 
tioner has the right to chose its own accounting in this 


18 — 6155 . 7 - 
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respect, within the scope of the Interstate Commerce Com¬ 
mission’s supervision, can not be gainsaid by the Commis¬ 
sioner or by the Board; but it is equally clear that no ac¬ 
counting adopted by the petitioner has a sanction greater 
than the Commissioner’s duty to determine its taxable in¬ 
come in accordance with effective revenue law. What a 
carrier may do in its accounting classification as a private 
industry or even as a regulated interstate carrier is apart 
from its subservience as a taxpayer to the requirements of 
the Revenue law. Old Colony R. R. Co. v. Commissioner, 
284 U. S. 552. Therefore in this proceeding the signifi¬ 
cance of the amount in question is not determinable by 
reference to the views of the petitioner’s own officers as 
to a convenient or satisfactory accounting for the item or 
their interpretation of the settlement or its component fac¬ 
tors, nor wdth reference to the conversations with the Rail¬ 
road Administration during the course of the negotiation 
as to the extent of the controversy. The last were swal¬ 
lowed up in the final lump sum settlement, and the former 
are important only in so far as they are supported by sub¬ 
stantive evidence. 

Since the Director General has officiallv said that the set- 

•/ 

tlement represented no specific allowances, and since it is 
by the pleadings stipulated here that there was undermain¬ 
tenance during federal control, and both parties to the set¬ 
tlement having at that time independently appropriated the 
amount of $459,356.19 to this account, there is ample justi¬ 
fication for the respondent’s reliance upon this as a 
318 prima facie designation of the item as a basis for 
his determination. In this respect, Terminal R. R. 
Association of St. Louis v. Commissioner, — Fed. (2d) 
—, is distinguishable. To overcome this determination, 
it is not sufficient to urge merely an interpretation of the 
lump sum settlement which would exclude undermainte¬ 
nance in the light of a tangled history of its negotiation. 
If, however, such interpretation by petitioner’s officers 
were a determinant, its weight would still be impaired by 
the apparent concession of the petitioner in its fourth as¬ 
signment. of error that some portion of the payment ap¬ 
plied to depreciation, destruction, undermaintenance, and 
damage of the Lake Erie’s property during federal control, 
and also by the testimony of its engineering assistant pur¬ 
porting to show that among the specified items settled were 
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several in substantial amount relating to undermainte- 
nance. 

The petitioner argues that this issue is unlike those in 
previous cases decided by the Board holding tjiat a car¬ 
rier’s deductions for maintenance are not allowable in so 
far as amounts were received from the Director General 
for undermaintenance during federal control. The dis¬ 
tinction thus urged is attempted to be supported % the peti¬ 
tioner’s interpretation of the settlement founded upon its 
officer’s statement of the trend of discussion during the 
negotiations. Specifically, it is said that the earlier cases 
involved computations of settlement based upon the Direc¬ 
tor General’s formula without departure or variation, 
whereas here there was an adjustment of the result of the 
formula, which adjustment was the principal {matter of 
negotiation. It is not clear from petitioner’s argument 
why this should distinguish the cases or indicate that peti¬ 
tioner was not reimbursed for undermaintenance. 
319 Nor can it be held, as urged, that because the Direc¬ 
tor General once set up a claim for overmaintenance 
of $36,000 instead of undermaintenance, or discussed fig¬ 
ures aggregating $140,000 as applied to certain itfems, which 
is the same figure as was later allocated to maintenance of 
road, or because the $319,356.19 exactly fits as a remainder 
into the round figure of $700,000, there is no basis for what 
the petitioner calls the u reimbursement rule” in] the earlier 
decisions. 

The petitioner also contends briefly that the amount in 
question may not be disallowed since it represents compen¬ 
sation for property taken by federal requisition, and that 
if it was expended as respondent holds, the situation is 
within section 234-a-14. It has been held, however, by the 
Board that undermaintenance during federal Control and 
the allowance therefor is not within the contemplation of 
the statute as an involuntary conversion of property, Ter¬ 
minal R. R. Association of St. Louis, 17 B. T. 4* 1135, and 
this was unaffected by the opinion on review. 

The petitioner, however, does not rest upon the fore¬ 
going contention alone, but urges that even if jthe amount 
be regarded as an allowance for undermaintjenance and 
within the field of the so-called reimbursement] rule, 4 ‘still 
the respondent’s action was erroneous, because the Lake 
Erie’s 1920 maintenance deductions included [nothing for 
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replacement or restoration of capital assets, destroyed dur¬ 
ing federal control, for which it was reimbursed by the 
Director General’s allowance.” Upon this proposition was 
predicated the introduction of elaborate statistical studies 
and opinion testimony to show that the petitioner’s main¬ 
tenance expenditures during the last ten months of 1920 
were no more than can properly be attributed to the cur¬ 
rent maintenance requirements of that period, and to 

320 show further that since there was undermaintenance 
during federal control, and a proper comparison of 

maintenance during the two periods shows no greater main¬ 
tenance in 1920, there was likewise undermaintenance for 
1920 and hence no making good of the undermaintenance 
of the control period. The logic of this argument seems to 
assume that the disallowance of the deduction can onlv 
be based on the actual use of the $459,356.19 in 1920 to 
make good such undermaintenance, and that if it can be 
shown that it was not so used the error of the disallowance 
of the deduction is established. The soundness of this 
theory is not discussed and no authority is cited for it. 

V * 

Petitioner proceeds as if the compensation for undermain¬ 
tenance wbre’a rehabilitation fund impinging upon the com¬ 
putation of its taxable net income only if and when it is 
actually us>ed to restore or replace the property which suf¬ 
fered by the undermaintenance, and that this can, as to any 
year, be disproved by a statistical demonstration, including 
equated comparisons of labor and material, that the expen¬ 
diture for maintenance is no more than an assumed normal 
current outlay. 

Leaving aside for the moment the practical difficulties 
in such a view,—difficulties no less than those encountered 
by the Director General and the Interstate Commerce Com¬ 
mission in the settlement under the federal control contract 
and under the guaranty provision of section 209 of the 
transportation act,—it is at least doubtful whether the reve¬ 
nue act is to be so construed as to contemplate the annual 
recurrence of such an issue until a year may be found in 
which the statistical studies yield a resulting figure of 
maintenance above an adopted norm-. It is also more than 
doubtful that, regardless of administrative difficul- 

321 ties in ascertaining the facts, the theory is consistent 
with the annual determination of income. It is not 

necessary to earmark the carrier’s costs of 1920 as those 
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which supply the very maintenance which the Director 
General should have supplied during federal control in 
order to say that the settlement allowance servect to reduce 
the maintenance cost of the accrual period. The significant 
fact is that in the same period the carrier incurred a given 
amount of maintenance expense while a smaller amount 
of maintenance allowance accrued to it from another, thus 
reducing its financial burden of maintenance pro\ tanto. In 
other words, while the carrier may not, in view of section 
235 of the statute, take as deduction an amount) spent for 
replacement of capital assets if the evidence shows the 
expenditure to be such, a disallowance of such deduction 
may also be proper if, although the outlay is for current 
maintenance, it is made out of amounts contributed by an¬ 
other and is therefore not its own burden. It would seem 
clear that an amount received under such circumstances 
to a taxpayer on an accrual basis of accounting must have 
its effect upon taxable net income of the accrual period, 
either on the side of gross receipts or by way of an offset 
to accrued outlay. Certainly it must be reflected in the 
income of some period, which to the petitioner at first ap¬ 
peared to be the period of receipt, 1924. If it be removed 
from the determination for 1920, it is hard t6 see upon 
what considerations it should be given place in (the compu¬ 
tation of another year. 

The respondent, however, challenges the petitioner’s evi¬ 
dence on its own grounds. He argues that even if the de¬ 
duction were proper in the event that no prior undermain¬ 
tenance was made good in the last ten months Cf 1920, yet 
the evidence fails to show this but docfs show an 
322 undue maintenance expenditure for the!period the 
excess of which is greater than $459,356.19, and thus 
upon petitioner’s own theory the disallowance is justified. 

That the petitioner, in attempting to show ^hat in fact 
its maintenance performance for the last tenj months of 
1920 includes no restoration of the Director General’s un¬ 
dermaintenance, has undertaken a difficult task must be 
conceded. It would obviously be practically impossible to 
establish by direct, primary evidence of knowledge and 
observation that the actual maintenance of the last ten 
months of 1920 was not in any respect that which properly 
should have been applied in the control period. This diffi¬ 
cult v was recognized bv the Interstate Commeiice Commis- 
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sion, 70 I. C. C. 115. The petitioner has adopted, instead, 
an analytical, circumstantial method whereby it seeks to 
demonstrate that respondent’s determination is unreason¬ 
able and entirely inconsistent with a logical interpretation 
of the figures. 

It first compares the man hours of shop labor applied 
to locomotive and car repairs for an average ten months 
period during federal control with the man hours so applied 
during the last ten months of 1920, and, finding a lower 
figure in the later than in the earlier period, infers that 
the equipment maintenance was no greater than in federal 
control; and hence, if, as agreed, there was undermain¬ 
tenance in federal control, there must have been under¬ 
maintenance in 1920, which, it says, is inconsistent with 
rehabilitation. As to locomotives, it shows that the pounds 
of locomotives under repair were less than during an aver¬ 
age ten months during federal control, and this, it says, 
also indicates an absence of rehabilitation to overcome 
prior undermaintenance. It says that the number 
323 of its own cars which were at home and not on for¬ 
eign lines was greater on December 31, 1920, than 
on March 1, 1920, and that this supports an inference that 
undermaintenance was as great in 1920 as in federal con¬ 
trol, or at least that prior maintenance had not been made 
good in that period, because a carrier’s cars are usually in 
serviceable condition while on foreign lines, while its bad 
order cars are usually on its own line in or awaiting shop. 
It shows, as to maintenance of way, that it is principally 
composed of ties, rails and wooden bridges or trestles, and 
that the measure of these applied in the last ten months of 
1920 was less than in an average ten months of federal con¬ 
trol; which, it says, supports its inference of undermain¬ 
tenance as great as in federal control and hence no rehabili¬ 
tation. It offers the opinion of its assistant chief engineer 
that the road’s condition was no better on December 31, 
1920, than on December 31, 1919, and no better on March 
1, 1921, than on March 1, 1920, these being, in his opinion, 
the only comparable dates having seasonal similarity. Fur¬ 
thermore, it says that there was a shortage of both labor 
and material in its territory in 1920, and that it had insuffi¬ 
cient working capital, from which, although the point is not 
stated, we assume that the inference is drawn that no re¬ 
habilitation could be carried on. 
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Changing its approach, the petitioner then offers a com¬ 
parison of test period or pre-control maintenance with that 
of the last ten months of 1920, showing by mean£ of a sys¬ 
tem of equation that its gross material charges oft the latter 
period were relatively less than during the test period, and 
its net material charges only negligibly more. 

324 Upon this it urges the conclusion that tjlie respon¬ 
dent is in error in holding that $459,35^.19 of the 

Director GeneraUs settlement was actually usea to effect 
a restoration of the undermaintenance during federal con¬ 
trol. 

The idea that underlies the first part of the foregoing 
outline of petitioner’s argument is in our opinion without 
force because it assumes an unproven hypothesis, namely 
that the undermaintenance recognized by the Director Gen¬ 
eral as to the control period was the same sold of thing 
measurable by the same factors as that now spught to be 
established by the petitioner for the subsequent fen months. 
It has heretofore been shown that the Directoij General’s 
undermaintenance was undefined, and, other thjm the fact 
that it represented part of his contractual liability, there 
is nothing* to indicate a basis for comparison between it 
and the maintenance of other periods. The factor of its 
liability under the contract was a comparison I of charges 
and expenses for labor and materials in the coptrol period 
with those of the test period properly adjusted. By ne¬ 
gotiated settlement the control allowance was j arrived at 
without an agreement or announcement as to the formula 
for .its computation. There is therefore no index of com¬ 
parison. Thus man-hours of shop labor on equipment, or 
weight of repaired locomotives, or number of jics, weight 
of rail, or length of trestles may be less, and yet effectual 
maintenance of condition and function may be as great; or, 
indeed, such figures may have been rejected or disregarded 
in determining what, for purposes of contract{ settlement, 
was denominated undermaintenance. The word w*as quite 
apparently not used with such definiteness of jmeaning as 
to furnish the fulcrum of comparison. Therefore, no mat¬ 
ter what such figures for the two period^ may show 

325 for other purposes, they do not demonstrate that 
there was more or less of what for settlement pur¬ 
poses had been accounted for as undermaintonance as a 
factor of contractual liability. 

< 
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As to tlie comparison of man-hours of shop labor during 
an average ten months of the control period and the last 
ten months of 1920, it fails to reflect the factor of difference 
in conditions during the two periods. The petitioner’s su¬ 
perintendent of motive power testified that such figures 
were, in his opinion, a competent reflection of maintenance 
of equipment if conditions in the two periods were shown 
to be the same. Accepting, arguendo, this view, it does 
not appear that the conditions of the two periods were 
alike. There was heavier operation during the war period 
of federal control, and by combining the man-hours applied 
to locomotive repairs with the weight of such repairs it 
appears that there were less man-hours per pound of re¬ 
pairs in the period of 1920 than during federal control, a 
plain indication of different conditions the nature of which 
is not disclosed. The comparison is also affected by the 
fact that the Lake Erie & Western was at that time one 
of the New York Central lines, and as such was in the car 
repair pool of the New York Central system, with the con¬ 
sequent inclusion of other system cars and exclusion of 
its own cars. Whether this would require a substantial 
adjustment of the figures either way can not be ascertained 
from the evidence, and thus the comparison to this extent 


fails. 

The fact that there were fewer Lake Erie & Western 
cars (272) on its own line in March, 1920, immediately 
after federal control, of which 41 were serviceable, than 
in December, 1920, (738), of which only 12 were service¬ 
able, 1 adds little or nothing to the weight of peti- 
326 tioner’s evidence; not only because of itself it is 
but remotelv significant, but also because the monthly 
figures from March to December varv substantiallv and 
indicate that the undermaintenance was to some extent 
made good within the next month or two, that the dispar¬ 
ity between March and December is seasonal, and that the 
1920 figures reflect no less than the usual and normal cur¬ 
rent performance of any year. 

The next index used by petitioner is the number of ties, 
tons of rail, and linear feet of wooden trestles applied in 
the last ten months of 1920 in comparison with the last ten 
months of 1918 and 1919, these materials being financially 
the most important factors of maintenance of way. Ex¬ 
cept for sidetrack ties, the figures are lower for 1920 than 
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for the average of the two earlier years. Here again, no 

account is taken of the difference in operating conditions 

during the compared periods. It is well known] that war 

operation imposed severe burdens on the railroads, which 

to some extent ceased with the end of federal control. That 

this mav have involved abnormallv heavy installation of 
%/ * * 

ties and rail and increased repair and renewal of bridges 
is not only a plausible assumption but is consistent with 
a comparison of the same figures for the pre-cOntrol test 
period, conceded by the petitioner to be fairlpr normal, 
showing more rail and less ties for the post-cohtrol than 
for the pre-control period. 

The average quantity of new and second-hand rail ap¬ 
plied to roadway in the test period, excluding tlie months 
of January and February, during which only Emergency 
maintenance work was done, was 3,331.2277 ton£. Apply¬ 
ing to that figure a factor of 1.01743 (Exhibit 73), for 
difference in amount of property maintained, as between 
the two periods, the average for the test period, 
327 adjusted for the difference mentioned, is 3,389.2910 
tons. Applying to the latter figure a ] factor of 
1.03189, for difference in use of property, as between the 
two periods, the average for the test period, adjusted for 
differences in amount and use of property maintained, is 
3,497.3757) tons. The total quantity of new ai^d second¬ 
hand rail applied to roadway in the last ten months of 
1920 is 4,037.2503 tons, which is 539.8748 more!tons than 
the adjusted average for the test period. Thi^ gives the 
petitioner the advantage of an adjustment factbr for dif¬ 
ference in amount of property maintained, as between the 
two periods, although it is not at all clear from the record 
that the Lake Erie maintained a roadway of any greater 
length in the last ten months of 1920 than it did in the 
test period, exclusive of the Northern Ohio’s roadway. 
The factor is based upon an increased investment in way 
and structures, for the last ten months of 1920, irrespective 
of whether the increased investment was in structures or 
in roadway. 

For the test period, new rail represented 44j417% and 
second-hand rail represented 55.583%, of the total rail 
applied to roadway; for the last ten months of 1920, new 
rail represented 47.990% and second-hand rail represented 
52.010% of the total rail applied to roadway.] Thus, in 
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the last ten months of 1920, 3.573% more new rail and 
less second-hand rail was applied to roadway than in the 
test period. 

The following statement shows the average percentage 
of total rail applied to roadway, for an average ten months 
of the test period, represented by each of the seven grades 
of rail so applied, the actual percentage of total rail applied 
in the last ten months of 1920, represented by each of the 
several grades applied in that period, and the cumu- 
328 lative percentages for both periods: 


Test Period. Last 10 months, 1920. 

Grade. Average. Cumulative. Average. Cumulative. 

90 pound. 3.263 3.263 4S.165 4S.165 

80 “ 44.221 47.4S4 2.7S9 50.954 

75 u . 26.789 74.273 42.411 93.365 

60 “ 3.138 77.411 .413 93.778 

56 “ 18.734 96.145 4.580 97.358 

52 “ . 96.145 .115 97.473 

Scrap. 3.855 100.000 1.527 100.000 


100.000 100.000 

It would seem that not onlv more than normal mainte- 
nance was accomplished in the last ten months of 1920, 
as indicated by the excess quantity of rail applied to road¬ 
way in that period over the average for ten months of the 
test period, but that the betterments of roadway made in 
the first mentioned period were much greater than in an 
average ten months of the test period, as indicated by the 
ratios of new to second-hand rail applied and the cumula¬ 
tive percentages of the several grades of rail applied, for 
the two periods. 

The petitioner's assistant chief engineer stated that he 
had inspected the railroad according to his periodic wont 
and found it to be in his opinion in no better condition at 
the end of 1920 than at the beginning. This opinion adds 
little or no force to the petitioner’s contention, for, aside 
from the fact that this is an opinion of an interested person 
regarded by the Director General as inadequate for official 
recognition, (Dr. Gen. Report to the President, supra, p. 
17), and not controlling with this Board (Uncasville Manu¬ 
facturing Co. v. Commissioner, 55 Fed. (2d) 893), the phys¬ 
ical appearance of the road in general is not shown to 
disclose whether $459,000 of the year’s maintenance ex¬ 
pense had been devoted to such restoration of road as 
the Director General had failed in his contractual duty to 
maintain. 
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329 The petitioner’s next method of demonstrating 
that the maintenance charges of the last t^n months 
of 1920 do not include restoration of the prior ufidermain- 
tenance is a comparison with the cost figures of the test 
period. Although the evidence upon this is extensive and 
detailed, the findings herein being a substantial condensa¬ 
tion to the essential facts, the petitioner’s brief of the 
proposition is contained in two paragraphs, as fpllows: 

The acreage annual test period maintenance! expenses 
were not only made, by the Federal control coiitract and 
by statute, the norm or standard for measuring j the main¬ 
tenance of the Federal control and guaranty periods, but 
such expenses of the Class I roads of the country as a 
whole, of those of the Eastern District, and of the Lake 
Erie alone, were, in fact, not above normal. * * Con¬ 

sequently, it is entirely fair and proper to use in these pro¬ 
ceedings appropriate test period figures of the Lake Erie 
as a basis for measuring the amount of maintenance work 
performed by it during the last 10 months of 1920, although 
there is no statutory or contractual provision declaring 
that such test period figures shall constitute nohns under 
the Revenue Act of 1918. 

Proper maintenance effects complete physical restora¬ 
tion or reparation. Maintenance accomplished ps material 
in place. Therefore, in comparing, for the purposes of 
these proceedings, maintenance performed by | the Lake 
Erie in 1920 with that done by it in the test period, the 
cost ratio or factor for maintenance materials only should 
be used. Labor price factors, and, consequently, such com¬ 
posite material and labor price factors as weije used by 
the Director General in settling under his formula and the 
standard Federal control contract, and bv the Interstate 
Commerce Commission in making, in accordance therewith, 
its guaranty period settlements, should be disregarded, be¬ 
cause they do not provide for physical reparation. A fac¬ 
tor, representing the ratio of the prices of maintenance 
materials used in the last 10 months of 1920 to the prices 
thereof in the test period, arrived at according to the Com¬ 
mission’s methods, does fairly and properly provide for 
physical reparation and, therefore, is to be used pere. That 
factor is about 2.05. I 
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Applying this process, with the use of the factor of 2.05, 
the actual average test period charge for gross materials 
(disregarding salvage) becomes an equated figure of $1,- 
577,636.68 in comparison with the 1920 figure of 

330 $1,526,242.18, which shows that 1920 maintenance 
cost was less than the normal test period cost and 

hence can not include more than current maintenance and 
necessarily excludes restoration of prior undermainte¬ 
nance, quod erat demonstrandum. 

The respondent, demurring generally to the theory of 
such equation, insists that if an equation is to be recog¬ 
nized it must be that used by the Director General and by 
the Interstate Commerce Commission and may not exclude 
the cost of labor or postulate inefficiency of labor; that 
such an equation factor is 2.35 instead of 2.05; and its use 
results in tho comparison of an equated figure for the test 
period of $3,296,033.30 (excluding insurance, depreciation 
and retirements) with a similar figure for 1920 of $4,643,- 
685.92 and the deduction on the income tax return of $4,- 
214,490.84; either of the latter figures being greater than 
the equated test period figure by more than the $459,- 
316.19 in Controversy, and therefore justifies his disallow¬ 
ance. 

Before proceeding to consider the merits of the respec¬ 
tive contentions of the parties, it is well to understand the 
method used bv the Commission in determining the amount 
which was to be included in operating expenses of the 
guaranty period for maintenance, and the relation of the 
Commission’s determination in that respect, to the issue 
before us. 

Under the provisions of section 5(a) of the federal con¬ 
trol standard contract between the Lake Erie and the 
Director General, the latter agreed to maintain, and at the 
end of federal control to return, the carrier’s property in 
substantially as good repair and complete equipment as it 
was in on January 1, 1918. It was provided, how- 

331 ever, that the annual expenditures and charges by 
the Director General for maintenance, renewal, re¬ 
tirement and depreciation of property, of an amount equal 
to the average annual test period expenditures and charges 
for those purposes, subject to the adjustments provided in 
paragraph (c), should be taken as a full compliance with 
the foregoing covenant. Paragraph (c) provided that in 
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comparing the amounts expended and charges un^ler para¬ 
graph (a) with the test period expenditures an4 charges, 
due allowance should be made for the differences Jn amount 
and use of property maintained, and in the cost of labor 
and materials, as between the federal control and test 
periods, “so that the result shall be, as nearly! as prac¬ 
ticable, the same relative amount, character, and durability 
of physical reparation.” 

Upon the termination of federal control, thei Director 
General issued Accounting Circulars 101 and i09, later 
amplified and supplemented, which fully set forth the 
method by which the amount of maintenance expenses al¬ 
lowable for the federal control period was to be determined. 
These Accounting Circulars, with supplements, embody the 
Director General’s interpretation of section 5 of the stand¬ 
ard contract. The method provided, among othbr things, 
that the factor for equating test period labor costs on the 
basis of the federal control period labor costs Ishould be 
determined by dividing the compensation for hout’s worked 
in test period at average rates during federal control 
period by total test period compensation. The carriers, 
including the Lake Erie, objected very strongly to this 
formula for determining the labor equation factor, argu¬ 
ing to the Director General that, because of its failure to 
recognize the difference in efficiency of labor as between 

1 •' j 

the federal control and test periods, the resulting factor 
would not provide the physical reparatioij to which 
332 they were entitled under section 5 of the standard 
contract. The Director General refused [to change 
the formula; but, in “meritorious” cases, he ntade lump 
sum allowances upon final settlement. 

By section 209(3) (f) of the Transportation kct, 1920, 
it was provided that the amount to be ineludecjl in oper¬ 
ating expenses of the guaranty period for maintenance 
should be fixed by the Interstate Commerce Commission; 
and that the Commission in fixing such amount should 
apply, as far as practicable the rule set forth in tjie proviso 
in paragraph (a) of the standard contract. 

In a formal proceeding at which the Director General, 
the Association of Railway Executives, and certain car- 
riors were represented, the matter of maintenance ex¬ 
penses of the guaranty period, more particularly the ques¬ 
tion of the correct interpretation of the phrase “cost of 
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labor” in section 5 of the standard contract, was consid¬ 
ered by the Commission. Its decision in the matter, “ Fi¬ 
nance Docket 1176, Maintenance Expenses Under Section 
209,” is reported at 70 I. C. C. Reports 115. At the hear¬ 
ing-, the Director General contended that the phrase meant 
“only the rates of pay per unit for the recognized varieties 
of railroad labor,” while the carriers contended “that the 
labor must be related to the accomplishment of a given 
result, and hence that the words include in their meaning 
quality as well as wages.” The Commission, after exten¬ 
sive discussion and with three dissents, concluded that the 
words “cost of labor,” as used in the standard contract, 
“do not, we think, open the door to a comparison of the 
quality or efficiency of labor” and “that differences in the 
‘cost of labor,’ as these words are used in paragraph (c), 
do not include changes in the quality or effectiveness of 
labor but only changes in wages.” 

333 Following the above decision, the Commission, in 
“Finance Docket 1606, In the Matter of Final Settle¬ 
ment Under Section 209,” 70 I. C. C. Reports 711, after 
stating that “the allowances for differences that may exist 
between the cost of labor and material for the test period 
and for the guaranty period, respectively, can not prac¬ 
ticably be made upon the basis of any rigid rule or formula, 
but these allowances must be fixed by us in the exercise of a 
reasonable judgment upon consideration of all the relevant 
facts and circumstances,” announced the following rule: 

We therefore announce the following rule for 
adjustment of differences in cost of labor and material in 
establishing the amounts which will be fixed by us as 
amounts which shall not be exceeded in charges to operating 
expenses for maintenance of way and structures and for 
maintenance of equipment, for the purposes of the 
guaranty: 

There shall first be deducted from the maintenance ex¬ 
penses of the test period all amounts included therein for 
(a) depreciation, (b) retirements, and (c) insurance. 

The remainder, after being adjusted for differences in 
amount and use of property maintained, shall be multiplied 
by a factor representing the increase in the general level of 
cost of labor and material for the territories in which the 
lines of railway of the carrier are situated. To the product 
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thus arrived at shall he added hack the deductions herein¬ 
above provided for, adjusted for differences iif amount 
and/or use of property maintained. The resulting sum will 
be the amount to be fixed by us as that which sh^ll not be 
exceeded in charges to operating expenses for the purposes 
of the guarantv for the aggregate of maintenance of wav 
and structures and maintenance of equipment. * * * 

Carriers, in presenting their claims or statements of 
amounts due to or from the United States under the guar¬ 
anty, will be required to state under oath the increase in 
cost of labor and material for their respective territories 
and may support these statements by such statistics and 
representations as may to them appear propen. In the 
presentation of such cases it should be borne in mind that • 
the fact that certain prices were actually paid fop units of 
labor or units of materials in the test period and the 
guaranty period, respectively, is not conclusive evidence 
that those prices indicate or measure increases in cost of 
labor or material for which “due allowance shall be made.” 
The prices actually paid in either period may be affected 
by the relative competence of management, by stand- 
334 ards of maintenance adopted, or by other pauses not 
attributable to increased cost of labor or material. 
What we construe the proviso to mean and whgt we find 
to be practicable in a settlement of these matters contem¬ 
plates a determination of changes in the general levels of 
cost of labor and material bevond the carrier’s con¬ 
trol. * * * 

In Finance Docket 1176, supra , the Commissioh said: 

We therefore find and conclude that the proviso in para¬ 
graph (a) of section 5 of the standard contract sets forth 
a rule for measuring the compliance of the director gen¬ 
eral with the convenant of upkeep by reference to the ac¬ 
counts of the carriers, when kept in accordance with our 
requirements; that the basic measure is the expenditure for 
maintenance during an average six months o^ the test 
period, adjusted to differences in the cost of labqr and ma¬ 
terials and in the amount and use of the property, in ac¬ 
cordance with the provisions of paragraph (c) j and that 
differences in the “cost of labor,” as these word^ are used 
in paragraph (c), do not include changes in the quality or 
effectiveness of labor but only changes in wages, j 
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The Assistant Director of the Commission’s Bureau of 
Finance, a witness for the petitioner, testified as to the 
Commission’s procedure in finally determining upon a fac¬ 
tor of 2.35 for the Lake Erie, as representing the differ¬ 
ences in cost of labor and materials, as between the test 
and guaranty periods. He testified that a composite or 
general factor for the entire United States was determined 
by working out the carriers’ returns under the Director 
General’s formula; that it was found the general factor 
was too high for certain territories and too low for other 
territories'; that the country was then divided into regions, 
not necessarily upon geographical lines, and labor and ma¬ 
terial factors determined for each region; that the Lake 
• Erie was assigned to the Eastern Region; that the findings 
of the Bureau as to the Eastern Region were the most con¬ 
troversial of all; that because of this, the returns of all 
of the 49 carriers operating in the Eastern Region 
335 were combined in one composite return, which dis¬ 
closed an average regional factor of 2.34; that the 
Commission finally decided upon a regional factor of 2.35, 
as being a reasonable general factor for the Eastern 
Region; that said regional factor of 2.35 was not the high¬ 
est, nor the lowest, and not exactly an average, but a judg¬ 
ment factor; that it is impossible to state the process of 
reasoning of all of the different people who participated 
in the selection of that factor, and, consequently, it is not 
susceptible of precise division into its component parts, 
but as nearly as a breakdown is possible, the separate and 
composite labor and material factors for way, structures 
and equipment are as set out in the findings; that the factor 
was varied by the Commission, according to the circum¬ 
stances which the individual carriers could support with 
proof; that the Price Board, an organization set up in the 
Commission’s Bureau of Finance to investigate returns of 
carriers and make recommendations as to the proper factor 
in each case, reported, in the case of the Lake Erie, that 
investigation indicated that a higher labor factor and a 
lower materials factor, than the regional factors, were jus¬ 
tified, but the two considered together indicated that the 
composite general factor of 2.35 was as nearly right as 
could be obtained; and that the Eastern Region factor of 
2.35 was finally adopted by the Commission as proper in 
the case of the Lake Erie. 
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As the test period has been adopted by Congrcfss and by 
the Interstate Commerce Commission as a normal period 
of operation for carriers generally, we may assume this 
without discussion in respect of the Lake Erie. |The equa¬ 
tion method of comparison has been approved byithe Board 
in prior cases, and will be applied so far as it is avail- 

336 able, Missouri Pacific R. R. Co., 22 B. T. Aj 267; Nor¬ 
folk Southern R. R. Co., 22 B. T. A. 30j2; Kansas 

City Southern Rv. Co., 22 B. T. A. 949; Chicago & North¬ 
western Ry Co., 22 B. T. A. 1407. The question remains 
whether the petitioner has properly applied the iflethod and 
whether its adjusted figures may be taken to reflect a sound 
comparison. 

Although the Interstate Commerce Commission arrived 
at an equation factor of 2.35 for maintenance byj combining 
both labor and material cost, the petitioner, up<jm the doc¬ 
trine that “maintenance accomplished is material in place,” 
insists that maintenance of the two periods should be com¬ 
pared by using only equated material cost and disregard¬ 
ing entirely the cost of labor. The justification for this 
omission is not that labor is not an element of rriaintenance 
or that the labor cost figures do not affect the comparison, 
but that the labor factor used by the Commission as a com¬ 
ponent of the general maintenance factor is unsojund in that 
it does not reflect differences in the “efficiency” of labor in 
the two periods. Thus omitting labor from the equation 
and using only the Commission’s factor of material cost, 
the factor used is 2.05 instead of 2.35. There are several 
reasons whv this method can not be recognized as sound. 
After a far more informed study than can be made by this 
Board in this proceeding, the interstate Comrlierce Com¬ 
mission held that the comparative “efficiency!” of labor 
should not be used in determining the equation!factor, and 
that for several reasons Congress had not intended its use 
as a measure either of compensation for federal operation 
or of the guaranteed income of the following Isix months. 
If, however, it could be supposed that Congress intended 
such an issue to be open to fresh consideration bv this 

i • 

Board in the case of each carrier disposed to attack 

337 the Commission’s general determination in respect 
of its own tax deductions, there is no reason to be- 
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lieve that such an attack could be supported by less evi¬ 
dence as to this carrier than that which was required by 
the Commission in respect of carriers generally. In con¬ 
trast with the data upon which the Interstate Commerce 
Commission based its consideration as disclosed by its 
report, supra, and by the testimony here, there is but the 
opinion of petitioner’s vice-president Colston that the 
Commission’s factor is unsound and that the labor factor 

i 

disregards difference in efficiency. As to the Lake Erie, 
there is no data whatever before us from which the com¬ 
parative efficiency could be found or inferred. So far, in¬ 
deed, as cost of labor in the two periods was affected by the 
so-called 4 ‘national agreement” it would seem that the Lake 
Erie and other New York Central lines were less affected 
than some other carriers because a substantial part of the 
terms of the national agreement had already been effective 
on that system. Furthermore, it is obvious that even if we 
were convinced that the labor factor improperly omitted 
to reflect comparative efficiency, this would not justify the 
complete exclusion from the maintenance factor of any 
component for labor. Maintenance without labor is an 
anomalv. If the general factor of 2.35 were incorrect be- 
cause of an error in one of its components, it would require 
correction' A true factor for labor would need to be deter¬ 
mined, and this would require evidence, the burden of which . 
would be upon the petitioner, who invokes the comparison 
and the method. There is, however, not a scintilla here 
upon which we could base such an adjustment. If, there¬ 
fore, the 2.35 figure were incorrect, it would result that the 
entire equation would be incorrect and would necessarily be 
disregarded. Thus there would be nothing with 
338 which to apply the method of equated comparison, 
and the argument upon the basis of test period figures 
would fail. 

We shall, therefore, treat the general factor of 2.35 used 
bv the Commission as a correct determinant of guarantv 
period income, and from that point proceed similarly to 
ascertain the equated comparison of the figures of the test 
period with the figures of the last ten months of 1920, mak¬ 
ing the necessary changes from the Commission’s deter¬ 
mination of the six months period in order to test the ten 
months period. 
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The Commission determined that one-half of the aver¬ 
age annual test period expenditures and charges | for main¬ 
tenance, exclusive of expenditures and charges ^or depre¬ 
ciation, insurance and retirements of property, amounted 
to $350,262.31 for way and structures, $205,772.7p for loco¬ 
motives, $254,389.87 for freight train cars, $16,^38.60 for 
passenger train cars, and $4,907.52 for work equipment. 
These figures are not contested and are found in several ex¬ 
hibits in evidence. Therefore, the average expenditures 
and charges for maintenance, exclusive of expenditures and 
charges for depreciation, insurance and retirements of 
property, for an average ten months of the test period, are 
$583,730.52 for way and structures, $342,954.50 fbr locomo¬ 
tives, $423,983.12 for for freight train cars, $28,231 for pas¬ 
senger train cars, and $8,179.20 for work equipment. The 
Commission also determined that one-half of the average 
annual test period expenditures and charges for deprecia¬ 
tion, insurance and retirements of property ampunted to, 
in the case of way and structures, $615.48 for insurance and 
$9,269.42 for retirements, and, in the case of equipment, 
$58,095.68 for depreciation, $196.89 for insurance, and 
$15,730.56 for retirements. Therefore, thp expendi- 
339 tures and charges for depreciation, insurance and 
retirements of property, for an average tenimonths of 
the test period, are, in the case of way and structures, $1,- 
065.80 for insurance and $15,449.03 for retirements, and, in 
the case of equipment, $96,826.13 for depreciation, $328.15 
for insurance, and $26,217.60 for retirements. 

The next step requires a determination of the factor rep¬ 
resenting the differences in cost of labor and materials, as 
between the test period and the last ten months of 1920. The 
Commission determined that a proper factor for the guar¬ 
anty period, which was the first six months of tfie said ten 
months period was 2.35. The Commissions Assistant 
Director of Finance, to whom reference previously has been 
made, testified that a proper factor representing the differ¬ 
ences in cost of labor and materials, as between the test 
period and 1921, determined according to the sapic method 

bv which the Commission determined the factbr for the 
* 

guaranty period, would be 2.29; and that a pro|pcr factor 
for the last four months of 1920 would be between 2.35 and 
2.29. He further testified that, as nearly as it wits possible 
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to break these two factors down into component factors, 
the factor of 2.35 represented a material equation factor 
of 2.04 and a labor equation factor of 2.64, and that the 
factor of 2.29 represented a material equation factor of 
2.10 and a labor equation factor of 2.41. His testimony 
indicates an ihcrease in the cost of maintenance materials 
and a decrease in the cost of maintenance of labor, as be¬ 
tween the guaranty period and 1921; and this is supported 
by the evidence that there was a shortage of maintenance 
materials in the Lake Erie’s territory in 1920, and that 
the trend of maintenance materials prices was upward 
in 1920 apd into the following year, while the trend of 
maihtenance labor costs was sharply downward 
340 before the close of 1920. The evidence disclosed 
that the expenditures for materials and the expendi¬ 
tures for labor, in 1920, were in the approximate ratio of 
5 to 8, which, if fairly representative of the ratio of 1921 
material costs to 1921 labor costs, would corroborate the 
reduction in the general factor from 2.35 to 2.29. For in¬ 
stance, if the 1921 material equation factor of 2.10 be mul¬ 
tiplied by 5, and the 1921 labor equation factor of 2.41 
be multiplied by 8, and the sum of the two products be 
divided bv 13, the resulting general factor would be exactly 
2.29. 

It is clear that some portion of the reduction of .06 in 
the 1921 general factor, from the guaranty general factor, 
took place in the last four months of 1920, but the evidence 
affords no basis for an inference as to just what that por¬ 
tion is. If the reduction be considered as having taken 
place ratably over the last four months of 1920 and cal¬ 
endar year 1921, sixteen months in all, then the portion of 
the reduction attributable to the last four months of 1920 
would be .015, and a proper general factor, for the said 
four months, would be 2.335. Giving to the guaranty period 
general factor of 2.35 and to the general factor for the last 
four months of 1920 of 2.335, the weights of six and four, 
respectively, according to the number of months in the 
periods to which they respectively apply, a general factor 
of 2.344 i's indicated for the last ten months of 1920. Since 
this factor is so close to the guaranty period general factor 
of 2.35, we may adopt the latter as applicable to the entire 
last ten months of 1920. 
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The next step requires a determination of the factors rep¬ 
resenting the differences in the amounts of the prop- 
341 erties maintained, as between the test period and the 
last ten months of 1920. This requires the determi¬ 
nation of separate factors for way and structures and for 
the four classes of equipment—locomotives, freight train 
cars, passenger train cars, and work equipment. In Ex¬ 
hibit 73, the petitioner has computed these factors accord¬ 
ing to the methods used by the Interstate Comiperce Com¬ 
mission in determining like factors for the guaranty period, 
except in the case of work equipment, for whicjh the peti¬ 
tioner has not computed such a factor and h^s not sub¬ 
mitted proof of the basic facts upon which such a factor 
could be computed. The methods used by the Commission 
in computing the factors for the guaranty period are set 
forth in the findings of fact. Under the circumstances, it 
appears proper to accept the factors set forth in fexhibit 73. 

In the case of way and structures, locomotives, and 
freight train cars, the amount of property maintained in 
the last ten months of 1920 was greater than in average 
ten months of the test period, and the factors representing 
the differences are: .01743 for way and structures, .35113 
for locomotives, and .28125 for freight train cars. In the 
case of passenger train cars, the amount of property main¬ 
tained in the last ten months of 1920 was less than in an 
average ten months of the test period, and the factor rep¬ 
resenting the difference is .08281. In the ca^e of work 
equipment, the Commission allowed a plus adjustment for 
the guaranty period of $323.24, for difference in amount of 
property maintained, as between the test and guaranty 
periods; and since the amount of the adjustment! was deter- 



annual test period expenditures and charges for main¬ 
tenance of work equipment, it is apparent that the factor 
used by the Commission to represent the difference 
342 in amount of property maintained was .06587. The 
petitioner has not proven, or attempted to prove, 
that the amount of work equipment maintained in the last 
ten months of 1920 was greater than the amount jmaintained 
in the guaranty period; and it can not compjain of the 
use of the Commission’s factor for work (equipment, 
.06587. 
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The next step requires a determination of the factors rep¬ 
resenting the differences in the use of the properties main¬ 
tained, as between the test period and the last ten months 
of 1920. This requires the determination of separate fac¬ 
tors for way and structures and for the four classes of 
equipment—locomotives, freight train cars, passenger train 
cars, and work equipment. The petitioner has not proven, 
or attempted to prove, the basic facts upon which such 
factors could be computed. For the guaranty period, the 
Commission allowed plus adjustments of $11,357.07 in the 
case of way and structures, and $166.81 in the case of work 
equipment; and made minus adjustments of $44,941.69, 
$6,512.38, and $196.37, in the case of locomotives, freight 
train cars, and passenger train cars, respectively, for differ¬ 
ences in use of property maintained, as between the test 
and guaranty periods; and since the amounts of these ad¬ 
justments were determined respectivelv upon the basic fig¬ 
ures of $3'56,132.71, $5,230.76, $279,140.96, $325,619.03, and 
$15,335.93, being, in each instance, one-half of the average 
annual test period expenditures and charges for mainte¬ 
nance, adjusted for differences in amounts of property main¬ 
tained, the factors used by the Commission to represent the 
differences in use of property maintained were apparently 
.03189 for way and structures, .03189 for work equipment, 
.16100 for locomotives, .02000 for freight train cars, and 
.01264 for passenger train cars. As the petitioner has not 
proven, or attempted to prove, that the use of these 
343 facilities in the last ten months of 1920 was greater 
or less than the use thereof in the guaranty period, the 
Commission’s factors may be treated as applicable to the 


entire last ten months of 1920. 

The following, therefore, is a computation of the equated 
maintenance expenses of an average ten months of the test 
period, exclusive of expenditures and charges for deprecia¬ 
tion, insurance and retirements of property, adjusted for 
differences in amount and use of property maintained: 


Ten-twelfths of average annual test period expenditures and 
charges for maintenance of way and structures, exclusive of 
expenditures and charges for depreciation, insurance and re¬ 


tirements of property. $583,730.52 

Add adjustments for: 

Difference in amount of property maintained.. 10,174.42 

Difference in use of property maintained. 18,939.63 

Difference in cost of labor and materials.. 827,340.17 
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Total equated ten-twelfths of average annual test period ex¬ 
penditures and charges for maintenance of way and 
structures, exclusive of expenditures and charges for depre¬ 
ciation, insurance and retirements of property, adjusted 
for differences in amount and use of property maintained_ , 440,184.74 


Ten-twelfths of average annual test period expenditures and 
charges for maintenance of equipment, exclusive of ex¬ 
penditures and charges for depreciation, insurance and 


retirements of property: 

Locomotives. $342,954.50 

Freight train cars. 423,983.12 

Passenger train cars. 28,231.00 

Work equipment. 8,179.20 


Add adjustments for: 

Differences in amount of property maintained: 

Locomotives. $120,421.61 

Freight train cars. 119,245.24 

344 Work equipment. 538.76 


Differences in use of property maintained: 

Work equipment. $278.02 


Differences in cost of labor and materia Is: 

Locomotives. $524,842.96 

Freight train cars. 718,691.12 

Passenger train cars. 34,513.98 

Work equipment. 12,144.57 


Total additions. 

Deduct adjustments for: 

Differences in amount of property maintained: 


Passenger train cars. $2,337.80 

Differences in use of property maintained: 

Locomotives. $74,603.55 

Freight train cars. 10,864.57 

Passenger train cars. 327.29 


Total deductions 


Total equated ten-twelfths of average annual test period 
expenditures and charges for maintenance of equipment, 
exclusive of expenditures and charges for depreciation, 
insurance and retirements of property, adjusted for dif¬ 
ferences in amount and use of property maintained. 


$803,347.82 


240,205.61 

278.02 

i 

I 

1,290,192.63 

$2,334,024.08 

2,337.80 

i 

85,795.41 

$88,133.21 


[$2,245,890.87 


Total equated ten-twelfths of average annual test period 
expenditures and charges for all maintenance, exclusive of 
expenditures and charges for depreciation, insurance and 
retirements of property, adjusted for differences in amount 
and use of property maintained. $3,686,075.61 

i 

The next step requires the determination of a factor for 
adjusting equipment depreciation, on account^of the dif¬ 
ferences in amount and use of equipment maintained, as 
between the test period and the last ten months of 1920. 
One-half of the average annual test period charge for de¬ 
preciation of equipment amounts to $58,095.^8, but the 
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Commission allowed for the six months guaranty period 
the sum of $100,795.02, which is 7.472% of the equated one- 
half average annual test period expenditures and charges 
for maintenance of equipment, exclusive of expenditures 
and charges for depreciation, insurance and retire- 

345 ments, adjusted for differences in amount and use 
of equipment maintained, as between the test and 

guaranty periods. The petitioner has not proven, or at¬ 
tempted to prove, the basic facts upon which a proper fac¬ 
tor for adjustment of depreciation could be computed, to 
represent the difference in amount and use of equipment, 
as between the test period and the last ten months of 1920. 
The combined adjustments which the Commission allowed 
for the guaranty period, for differences in amount and use 
of equipment maintained, represent 19.040% of the one- 
half average annual test period expenditures and charges 
for maintenance of equipment, exclusive of expenditures 
and charges for depreciation, insurance and retirements; 
while the Combined adjustments for the last ten months 
of 1920, as hereinbefore computed, for the same differences, 
represent 18.964% of the ten-twelfths average annual test 
period expenditures and charges for maintenance of equip¬ 
ment, exclusive of expenditures and charges for deprecia¬ 
tion, insurance and retirements. The comparison indicates 
that the combined differences in amount and use of equip¬ 
ment maintained, as between the test and guaranty periods, 
is greater than the combined differences, as between the 
test period and the last ten months of 1920; hence, it would 
appear, in the absence of evidence proving the petitioner’s 
right to ally greater adjustment, that a depreciation ad¬ 
justment, representing the combined differences in amount 
and use of equipment, as between the test period and the 
last ten months of 1920, equal to 7.472% of the equated 
ten-twelfths average annual expenditures and charges for 
maintenance of equipment, exclusive of expenditures and 
charges for depreciation, insurance and retirements, ad¬ 
justed for differences in amount and use of property main¬ 
tained, would not be less than fair to the petitioner. 

346 Such an adjustment amounts to $70,986.84; and, ac¬ 
cordingly, the ten-twelfths average annual test pe¬ 
riod charge for depreciation of equipment, adjusted for 
differences in amount and use of property maintained, as 
between the test period and the last ten months of 1920, 
is $167,812.97. 



I 

, ! 

I 
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The factors representing the differences in Amount of 
property maintained, as between the test periojl and the 
last ten months of 1920 are .01743 for way and structures, 
and .29160 for equipment. Ten-twelfths of the average 
annual test period expenditures and charges for insurance 
amounts to $1,065.80, in the case of way and structures, and 
$328.15 in the case of equipment. Therefore, tlije average 
expenditures and charges for insurance for ten months 
of the test period, adjusted for differences in hmount of 
property maintained, are $1,084.38 in the case of way and 
structures, and $425.32 in the case of equipment.! 

The factors representing combined differences jin amount 
and use of property maintained, as between the tjest period 
and the last ten months of 1920, are .04988 foif way and 
structures, and .18964 for equipment. Ten-twelfths of the 
average annual test period expenditures and charges for 
retirements amounts to $15,449.03 in the case of way and 
structures, and $26,217.60 in the case of equipment. There¬ 
fore, the average expenditures and charges for retirements 
for ten months of the test period, adjusted for differences 
in amount and use of property maintained, are j $17,304.01 
in the case of way and structures, and $31,189.51 in the case 
of equipment. 

Accordingly, the total equated ten-twelfths of average 
annual test period expenditures and charges for all main¬ 
tenance, adjusted for differences in amount apd use of 
property maintained, is $3,902,807.42, computed ^s follows: 

347 Total equated ten-twelfths of average 
annual test period expenditures 
and charges for all maintenance, exclusive 
of expenditures and charges for deprecia¬ 
tion, insurance and retirements of prop¬ 
erty, adjusted for differences in amount 
and use of property maintained, as hereto¬ 
fore computed in this report. $i 

Additions: 

Ten-twelfths of average annual test period 
charge for depreciation of equipment, ad¬ 
justed for difference in amount and use of 

property maintained . j 167,812.97 

Ten-twelfths of average annual test period 
expenditures and charges for insurance, 


1686,075.61 
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adjusted for differences in amount of prop¬ 
erty maintained: 

Way and structures. $1,084.38 

Equipment . 425.32 

- 1,509.70 

Ten-twelfths of average annual test period 
charges for retirements of property, ad¬ 
justed for differences in amount and use 
of property maintained: 

Way and structures.$16,219.63 

Equipment . 31,189.51 

- 47,409.14 


Total equated ten-twelfths of average annual 
test period expenditures and charges for 
all maintenance, adjusted for differences 
in amount and use of property maintained $3,902,807.42 

The total expenditures and charges for maintenance 
charged to operating expenses in the last ten months of 
1920, and claimed by the Lake Erie as a deduction in com¬ 
puting taxable net income in its return for 1920, amounts 
to $4,401,355.90, which is $498,548.48 in excess of the total 
equated ten-twelfths of average annual test period expen¬ 
ditures and charges for all maintenance, adjusted for dif¬ 
ferences in amount and use of property maintained. 

Thus a full consideration of the merits of petitioner’s con¬ 
tention, from the standpoint of its rational theory and 
from the standpoint of an analysis of the facts brought 
forward to support it, leads to the opinion that the re¬ 
spondent properly disallowed from the 1920 deductions 
for maintenance the amount of $459,356.19, and the deter¬ 
mination in this respect is sustained. 

348 III. 

It is contended by the petitioner that the respondent 
erred 

In not allowing, as a deduction from the Lake Erie’s 
gross incbme a loss of not less than $1,500,000, sustained 
by the Lake Erie during the taxable year and not compen¬ 
sated for by insurance or otherwise, which losses resulted 
from the depreciation, destruction and undermaintenance 
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of and damage to the Lake Erie’s property (including the 
Fort Wayne, Cincinnati and Louisville Railroald and the 
Northern Ohio Railway) while under federal control. 

In the brief, the petitioner contends that sucli loss was 
$2,103,621.84, and that the Lake Erie was only coimpensated 
therefor by the Director General to the extent of less than 
$459,356.19. The petitioner computes the total loss to the 
Lake Erie as follows: 


Amount necessary to restore equipment 

wholly or partially consumed during fed¬ 

eral control: 

Lake Erie . .$1,465,496.72 

Northern Ohio . 26,092.08 


Road property retired and not replaced— 
normal: 

Lake Erie . $76,283.85 

Northern Ohio . 22,619.00 


Loss on gravel sold, Lake Erie only . 

Material purchased under hold-over con¬ 
tracts, Lake Erie only. 

Losses on additions and betterments: 

Lake Erie . $148,810.26 

Northern Ohio . 12,058.42 


Loss on ties, both Lake Erie and Northern 
Ohio, not possible of allocation as between 

the two . 

Transportation on deficit material, both Lake 
Erie and Northern Ohio, not possible of 
allocation as between the two . 

Total loss . 


$j,491,588.80 


I 98,902.85 
4,385.62 


67,248.63 


160,868.68 

273,294.45 


7,332.81 

—i- 

$2,093,621.84 


The petitioner further contends that of the Director Gen¬ 
eral’s allowance of $459,356.19, for disputed ijtems in the 
Lake Erie’s claim for settlement of federal control, about 
$50,000 ‘ 6 clearly was not for any of th|e foregoing 
349 losses,” Issue II, supra, but that “the remainder of 
it undoubtedly was. ’ ’ The amount of | the alleged 
total loss, less the net amount of the Director General’s 
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allowance alleged to be applicable thereto, is greater than 
the loss alleged to have been sustained by the Lake Erie, 
in the assignment of error. 

The respondent defends upon the grounds, that whatever 
loss, if any, was sustained was deductible in 1924, the year 
in which final settlement for federal control of the Lake 
Erie was made with the Director General, and not in 1920, 
Chicago & North Western Railway Co., 22 B. T. A. 1407; 
and that the evidence does not show that the Lake Erie 
sustained a deductible loss, arising out of federal control 
and operation of its properties, at any time. 

All of the items embraced in the claimed loss deduction 
were the subject of claims made by the Lake Erie against 
the Director General, although the amounts may have been 
different. 

In Chicago & North Western Railway Co., supra, iden¬ 
tically the same question was presented, and in disposing 
of it, in accordance with the respondent’s first ground of 
defense in this case, the Board said: 


The second question for our consideration is whether the 
petitioner sustained a deductible loss from gross income 
in 1920 by reason of the return to it on March 1, 1920, 
of its railroad properties in a seriously undermaintained 
condition. 1 The petitioner contends that the amount of this 
loss is approximately $25,000,000, or, more accurately, the 
difference 1 between its claim for undermaintenance, filed 
with the Director General in 1920, of $34,918,823.30 and the 
$8,191,905.37 allowed in the lump-sum settlement of 1921, 
or $26,726,917.93. 

The provision of law invoked in making this contention 
is section 234(a)(4) of the Revenue Act of 1918, which per¬ 
mits a corporate taxpayer to deduct from gross income 
i i Losses sustained during the taxable year and not com¬ 
pensated for by insurance or otherwise.” This provision 
of law was under consideration by the Supreme Court in 
United States v. White Dental Mfg. Co., 274 U. S. 398, in 
which the Court stated: 


350 The case turns upon the question whether the loss, 
conCededly sustained by the respondent through the 
seizure of the assets of the German company, in 1918, was 
so evidenced by a closed transaction within the meaning of 
the quoted statute and treasury regulations as to author- 
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ize its deduction from gross income of that year, 'the stat¬ 
ute obviously does not contemplate and the regulations 
(Art. 144) forbid the deduction of losses resulting from the 
mere fluctuation in value of property owned by! the tax¬ 
payer. * * * But with equal certainty they do contem¬ 
plate the deduction from gross income of losses, Which are 
fixed by identifiable events, such as sale of property (Art. 
141, 144), or caused by its destruction or physical injury 
(Art. 141, 142, 143) or, in the case of debts, by the occur¬ 
rence of such events as prevent their collection 151). 

Assuming that the petitioner’s properties were under¬ 
maintained during the period of federal contrbl to the 
extent contended for by the petitioner and that tjhe under¬ 
maintenance was not made good in the lump-sum settle¬ 
ment to the amount of $26,726,917.93, what was tine “iden¬ 
tifiable event” of 1920 that fixed the loss as one (sustained 
in that, year? The petitioner contends that it w(as the re¬ 
turn of the properties by the Director General to, it in that 
year. But the fact is that under its contract with the Di¬ 
rector General of Railroads of September 10, 19[lS, it was 
provided: i 

Sec. 5. (a) During the period of federal control the Di¬ 
rector General shall, annually, as nearly as practicable 
expend and charge to railway operating expenses, either 
in payments for labor and materials or by pavtnents into 
funds, such sums for the maintenance, repair^ renewal, 
retirement, and depreciation of the property described in 
paragraph (a) of Section 2 hereof as may be requisite in 
order that such property may be returned to the Companies 
at the end of Federal control in substantially as glood repair 
and in substantially as complete equipment as I it was on 

January 1, 1918: * * * | 

| 

Clearly under the contract the petitioner had a right to 
recover from the United States any valid claiih which it 
might have by reason of undermaintenance of its properties 
during the period of Federal control. The petitfoner knew 
that it had such a right under its contract aiid filed its 
claim with the Director General of Railroads |for under¬ 
maintenance upon the basis thereof. The Director General 
never denied liability under the contract. The petitioner’s 
claim was not settled in 1920. It was an outstanding claim 
at the close of 1920 and remained a live claim pntil it was 
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finally settled by the closing agreement in 1921. The clos¬ 
ing agreement provided in part: 

351 The purpose and effect of this instrument is to 
evidence complete and final settlement of all de¬ 
mands, of every kind and character, as between the parties 

hereto growing out of the Federal control of railroads, 
# # # 

If any loss was sustained upon the settlement it was a 
loss sustained as a result of the settlement in 1921, and 
not a loss that is allocable to the year 1920. There was 
no determinable loss until the claim against the United 
States for undermaintenance was acted upon. 

The petitioner has submitted a mass of evidence in sup¬ 
port of its claim that it sustained a loss in 1920 as a result 
of the undermaintenance of its properties during the 
period of Federal control which was not made good by the 
lump-sum settlement of 1921. It has argued before the 

Board the validity of its claim for undermaintenance filed 

* 

with the Director General of Railroads in 1920. It con¬ 
tends that the Director General of Railroads did not give 
sufficient weight to its contention for the “inefficiency of 
labor ’ 9 during the period of Federal control in the adjust¬ 
ment of its claim. It presses upon the Board the merits of 
numerous formulae by which it arrived at the amount of 
its claim for undermaintenance as contrasted with for¬ 
mulae used by the Director General of Railroads in arriv¬ 
ing at the amount of undermaintenance. We are of the 
opinion that no useful purpose will be served by a discus¬ 
sion of this evidence. It may furthermore be pointed out 
that the claim for undermaintenance is largely predicated 
upon the cost of labor and cost of materials during and at 
the end of the Federal control period and not upon the cost 
of labor and materials at December 31, 1917. We think 
that any capital loss deductible from gross income must be 
predicated upon the fair market value of the lost or de¬ 
stroyed property on March 1, 1913, or its cost if acquired 
subsequent to that date. The evidence does not establish 
such value or cost. We are of the opinion that if any loss 
was sustained as a result of the lump-sum settlement that 
loss does not pertain to the year 1920, which is the only 
year before us with respect to which the respondent has 
determined a deficiency. The contentions of the petitioner 
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upon this point are not sustained. Cf. Missouri Pacific 
Railroad Co., 22 B. T. A. 267. 

i 

i 

Following* the precedent of this decision, it must be held, 
as the respondent contends, that the loss, if any, was not 
deductible in 1920. 

We have, however, gone further and considered the 
merits of each of the items of alleged loss which; comprise 
the total deduction claimed in order that there jmav be a 
full apprehension of the nature of the claiib, its facts 
352 and its theory. Some of the items, such ks that of 

the carrier’s omission to show on its accounts the 
credit for the transportation of the alleged deceit mate¬ 
rials which the Director General failed to appl^f in main¬ 
tenance of road, are so palpably unsound anjl without 
color that it seems curious that they should be[ seriously 
presented. Standing alone, such a claim would be dis¬ 
missed out of hand, and there is no more reason for in¬ 
cluding it among numerous others having mote or less 
plausibility. The effect is rather to cast doubt upon the 
claim in its entirety. 

The alleged loss of $1,491,588.80, on account ofj“ Amount 
necessary to restore equipment wholly or partially con¬ 
sumed during federal control,” is made up as fdllows: 


Locomotives. *5471,352.50 

Freight train cars. 1,318,002.36 

Passenger train cars. 80,867.79 


$1,870,222.65 

Less: Allowance by Director General in final 
settlement, for depreciation, retirements 


and fire losses.. j 378,633.85 

Net loss claimed. $11,491,588.80 


The processes of the petitioner’s computation^ as to all 
three classes of property were the same; hence, a descrip¬ 
tion of the computation in the case of locomotives will 
apply as well to the computations in the case! of freight 
and passenger train cars. The statistical numtjer of loco¬ 
motive years expired during federal control Was divided 
by 25, alleged average service life of a locomotive, to find 
the equivalent statistical number of locomotives consumed 
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during* federal control; the equivalent statistical number 
of locomotives consumed during* federal control was multi¬ 
plied by the average cost of one locomotive, to find the sta¬ 
tistical cost of locomotives consumed during federal con¬ 
trol; the statistical cost of locomotives consumed 
353 during* federal control was multiplied by a factor 
(different factors being* used, according* to whether 
the locomotive was acquired before or during* federal con¬ 
trol), to equate the said statistical cost to value as of 1920, 
the date of return of the property to the Lake Erie by the 
Director General. In the case of freight train cars, the al¬ 
leged average service life is 22 years, and 30 years in the 
case of passenger train cars. 

The theory underlying the petitioner’s contention that 
there is a deductible loss in 1920, under section 234(a)(4) 
of the Revenue Act of 1918, is substantially this: that each 
class of equipment which the Lake Erie turned over to the 
Director General had a definite and determinable service 


life, from date of acquisition, which would be realized, 
under normal conditions, by proper maintenance; that a 
portion of the estimated service life of each class of equip¬ 
ment was consumed or used up during federal control, not 
through lack of proper maintenance, but through the efflux 
of time; that the Director General was obligated, under 
the federal control contract, to make good the used up 
service life of the equipment, or to compensate the Lake 
Erie therefor; that the Director General failed either to 
make good such used up service life, or in the final settle¬ 
ment, to fully compensate the Lake Erie for his failure in 
that respect ; and that the measure of the Lake Erie’s loss 


is the difference between the nost-federal-control cost of a 


number of units having* an aggregate service life equal to 
the total service life used up during federal control and 
the amount of compensation alleged to have been allowed 
or paid by the Director General in the final settlement. The 
contention is plainly unsound. 

In the first place, the Lake Erie, during the test 
354 period, in accordance with the regulations of the 
Interstate Commerce Commission, annually charged 
to railway operating expenses a pro rata portion of the 
ledger value of each unit of equipment, determined in ac¬ 
cordance with its service life. That charge is reflected in 
the average annual railway operating income of the test 
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period which, by the provisions of the Federal Control 
Act and the terms of the standard contract, was fiked as the 


Erie was 
the Lake 


ice life of 


measure of the compensation to which the Lake 
entitled for the federal control period. Thus 
Erie has presumably been compensated in full for the con¬ 
sumption of service life of equipment during federal con¬ 
trol. But if the presumption be wrong, the lump sum settle¬ 
ment precludes an enumeration of the items the Director 
General paid or made allowances for in the fihal settle¬ 
ment, and, therefore, the evidence does not warrant the 
conclusion that the Director General did not Imake full 
settlement for such alleged consumption of service life 
of equipment. 

Secondlv, the evidence as to the average ser\ 
each class of equipment is unsatisfactory. It consists en¬ 
tirely of a statement by petitioner’s engineering assistant 
to the president of his conclusions, without any of the 
supporting facts. The following is a summary of his direct 
testimonv: That the average life of locomotives kvas deter- 
mined after consideration of various data available and 
the results of discussions at various times with jlocomotive 
men and engineers, and some compilations he mgfde himself 
several years ago and particularly during federal control, 
in which he made a compilation of every unit of equip¬ 
ment on the Nickel Plate that had been retired, from the 
date it started in operation until the date of the compila¬ 
tion, in an effort to determine what was the ajverage life 
of a locomotive; that the average life of a locomotive 
355 is 25 years; that the average life of a freight car is 
22 years; that 30 years is the fair average life of 
a passenger car; and that his opinion as to the average 
life of all of this equipment is a matter of his own judg¬ 
ment, and not the result of the application of any authori¬ 
tative view. On cross examination he testified ithat he did 
not know that the Lake Erie adopted any period as the 
established life of its locomotives; that it has Adopted an 
arbitrary rate of 4% of accrual; that he thinks they ac¬ 
crued 2VL>% during the test period; that he gjiesses they 
went back to 4% in 1920, after March 1st; aiid that 4% 
would represent a life of less than 25 yeaifs—figuring 
15% salvage, it would represent a life of 21 % ye^rs. There 
are no facts in that testimonv which will enable! us to exer- 
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else any independent judgment, or to demonstrate the reas¬ 
onableness of this witness’ conclusions, as to the average 
life of the three classes of equipment. See Uncasville Mfg. 
Co. v. Commissioner, 55 Fed. (2d) 893. Without satisfac¬ 
tory proof as to the average service life of each of the 
three classes of equipment, we could not say what portion 
of such service life was consumed or used up during fed¬ 
eral control. 

Thirdly, the quantum of the loss, if any, would not be 
determinable, for tax purposes, upon the basis of post- 
federal-control costs. Were it not for the intervention of 
federal control, with the government assuming the burden 
of exhaustion, wear and tear of the requisitioned property, 
the Lake Erie would have been entitled, under section 
234(a)(7), to deduct from gross income of each of the 


taxable years embraced within the federal control period, 
a reasonable allowance for exhaustion, wear and tear of 
the property used in its business; and such an allowance 
would have been determinable upon the basis of the March 
1, 1913, value or cost of the property, accordingly 
356 as the property was acquired before or after that 
date. This deduction is expressly prescribed by the 
statute as that to be applied to the gradual consumption of 
service life. Its measure is annual exhaustion. It can 
not be increased bv a statistical contrivance of treating the 
aggregate time units of numerous items of property as 
if they were the equivalent of a fewer number of items of 
property, and thus finding, contrary to fact, that such num¬ 
ber of items has been complet-ly exhausted and hence the 
subject of the loss deduction. Since exhaustion of service 
life is the subject only of the depreciation deduction, the 
quantum of such deduction depends upon evidence of basic 
cost or 1913 value, probable life, and the modification to 

be made in the usual rate bv reason of extraordinarv con- 

♦ * 

ditions in the year under consideration. 


The next item included in the claimed loss deduction is 
$98,902.85, for “Road property retired and not replaced— 
normal,” which is made up as follows: 


Reproduction cost of property retired during 
federal control, less depreciation, as of end 
of federal control in 1920.. 


$129,535.40 
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Deduct: Allowance made bv Director General 
in final settlement: 

Salvage recovered. $36,582.61 

Less: Cost of demolition . . . 5,950.06 


Net loss claimed. ! $98,902.85 

i 

Much that has been said with respect to the preceding item 
applies with equal force to this item. Furthermore, since 
these were normal retirements, it must be apparent that 
the 113 items of road property involved were! within, at 
least, 2-1/6 years, the length of the federal contjrol period, 
of the end of their service life, when the Directjor General 
took them over. Of the whole number qf items in- 
357 volved, 56, or approximately one-half, were acquired 
bv the Lake Erie and the Northern Ohio, ten or 
more years before the close of the nineteenth ceptury. The 
average date of acquisition was 1889. Taking 1 December 
31, 1919, as the average date of retirement, the indicated 
average service life was 30 years. Thus, whep the Direc¬ 
tor General took the properties over, the average service 
life remaining was not more than 1/15 of the original 
service life. The cost of the properties was j $61,734.01, 
the salvage recovered was $36,582.61, leaving $25,151.40 
to be recovered through depreciation charges over the 30 
year life, and only $1,676.76 to be so recovered when the 
Director General took the properties over. Tp the latter 
figure should be added the cost of demolition, $p,950.06; so 
that the loss, based upon cost, could not exceed $7,626.82. 
Assuming that the witness’ estimate of reproduction cost 
at 1914 prices reflects the March 1, 1913, value of the 
properties, the loss based upon such value copld not ex¬ 
ceed $9,517.96. But, for reasons stated in thp discussion 
of the preceding item, the evidence does not Warrant the 
conclusion that the Director General did not; make full 
settlement for this item. 

The next item included in the claim loss deduction is 
$4,385.62, for ‘ 4 Loss on gravel sold.” It appears that the 
Lake Erie owned a gravel pit, from which the Director 
General sold, during federal control, 87,712.33 cubic yards 
of gravel, for $4,385.62. The cost to the Lake Erie of the 
gravel sold was $1,096.40. The March 1, 1913, value of 
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the gravel sold, based upon the Lake Erie’s contract with 
the Lewisburg Stone Company, entered into in April, 1913, 
was equal to the proceeds realized by the Director General 
from the sales during* federal control. Here, also, for the 
reasons stated in the discussion of the first item, 
358 the evidence does not warrant the conclusion that 
the Director General did not make full settlement 
for this item. 

The next item included in the claimed loss deduction is 
$67,248.63, for “Material purchased under hold-over con¬ 
tracts,” which is made up as follows: 

Cost to Director General of mate¬ 
rials purchased under contracts 
entered into by Lake Erie prior to 
federal control, at contract prices $254,537.35 
Estimated cost of materials had they 
been bought and paid for at the 
prices at which the Lake Erie set¬ 
tled with the Director General, for 
supplies and materials turned over 
by the latter at the end of federal 
control .i. 340,344.76 

Difference . $85,807.41 

Deduct: Estimated cost of materials 
purchased by Lake Erie under 
contracts entered into bv the Di- 
rector General during* federal con¬ 
trol, had they been bought and 
paid for at prices prevailing at 

end of federal control. $171,906.80 

Less: Cost to Lake Erie, at con¬ 
tract prices. 164,481.20 

7,425.60 


11,133.18 

- 18,558.78 

Net loss claimed. $67,248.63 


Adjustment by Director General of 
prices of materials used for addi¬ 
tions and betterments during fed¬ 
eral control. 
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The theory underlying the petitioner’s contention that this 
alleged loss is deductible from the Lake Erie’s gross in¬ 
come, under section 234(a)(4) of the Revenue Act of 1918, 
is substantially this: that during federal control, 

359 the Director General took advantage of certain ma¬ 
terial purchase contracts entered into by the Lake 

Erie prior to federal control; that the Director General 

used all of the materials so purchased, and, co 

did not turn over anv of such materials to the 

♦ 

at the end of federal control; that in order to meet its 
post-federal-control requirements, the Lake Eriej was forced 
to go into the open market and purchase materials at open 
market prices, which, in the aggregate, werb $85,807.41 
higher than what it would have paid for the sanie materials 
under the contracts; that after federal control, the Lake 
Erie took advantage of certain material purchase contracts 
entered into by the Director General during federal con¬ 
trol; that had the Lake Erie found it necessary to pur¬ 
chase the same materials in the open market, it would have 
paid $7,425.60 more than it actually paid; that in the final 
settlement, the Director General made an adjustment of 
charges against the Lake Erie, in the amount oij‘ $11,133.18, 
for materials used in additions and betterments to the 

l 

Lake Erie’s property during federal control; $nd that its 
loss from the aforesaid transactions is as shjrvvn by the 
computation above. Apparently, for some reason, the Lake 
Erie was unable to take advantage, in the jjost-federal- 
control period, of the material purchase contrabts which it 
had entered into prior to federal control. 

There is no statutory loss in this item. In the first place, 
the petitioner’s theory must necessarily include the as¬ 
sumption that the Lake Erie actually purchased in the 
open market, in the post-federal-control period, materials 
of the same kinds and in the same quantities as were pur¬ 
chased by the Director General during federal control 
under hold-over contracts, and that thq Lake Erie 

360 paid for those materials, at the prices 'at which it 
settled with the Director General for similar mate¬ 
rials and supplies turned over to it by the latter at the end 
of federal control; and the assumption is wholly without 
any foundation in the evidence. Second, eve|n if the as¬ 
sumption were true, the actual cost to the Lfeike Erie of 
the materials purchased in the post-federal-control period 


nsequently, 
Lake Erie 
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is a proper charge against operating expenses and a proper 
deduction in computing taxable net income, as and when 
such materials are actually used; and there is no evidence 
that the petitioner's accounting practice has not conformed 
with the rule. Third, it is clear from the evidence that 
some, and possibly all, of the materials purchased by the 
Director General during federal control under hold-over 
contracts were used in maintaining the Lake Erie’s prop¬ 
erties during federal control; hence the Lake Erie has 
not suffered by reason of the Director General having 
taken advantage of the hold-over contracts, except to the 
extent that 1 the Director General may have used some of 
those materials for the benefit of another carrier, and that 
is not shown bv the evidence. Fourth, as in the case of 
all preceding items, the evidence does not warrant the 
conclusion that the Director General did not make full 
settlement for this item. 

The next item included is $160,868.68, for “ Losses on 
additions and betterments,” which is made up as follows: 

Cost of reproduction in kind, as of federal 
control period, of road properties retired 
and replaced by the Director General dur¬ 
ing federal control . $278,699.04 

Less: Actual cost to Lake Erie and Northern 
Ohio of the road properties so retired and 
replaced, which cost was allowed by the Di¬ 
rector General as a credit against the 
charges which he made to the Lake Erie 
for additions and betterments of the fed¬ 


eral control period. 117,844.23 

Net loss claimed on this item. $160,868.68 


361 The theory of the petitioner’s contention is that the 
Director General, in charging the Lake Erie for 
additions and betterments made during federal control, 
should have allowed credit, not, as he did, for the original 
cost or ledger value of the road properties retired and re¬ 
placed by additions and betterments, but for the cost of 
reproduction in kind, as of the federal control period, of 
the road properties retired; and that to the extent that the 
credit allowed is less than such reproduction cost, his 
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charges for additions and betterments against] the Lake 
Erie are excessive and the latter suffered accordingly. 

In the first place, the evidence is entirely inadequate to 
show cost of reproduction in kind, as of federal control 
period, of road properties retired and replaced by the 
Director General. It consists entirely of testimony of the 
engineering assistant substantially as follows!: that the 
amounts shown in column 6 of Exhibit 84 are the amounts 
which were shown in the claims of the compajnv against 
the Director General; that he did not prepare jthe claims, 
nor has he ever inspected or seen any of the| properties 
retired; column 6 shows the reproduction value.of the sev¬ 
eral facilities as of the time of their respective construc¬ 
tions; and that the reproduction values in column 6 did 
not appear on the company’s books. That is all of the evi¬ 
dence there is bearing on the point; and it ceiitainlv falls 
far short of its purpose. Second, the Director General 
allowed the Lake Erie the full cost of the retired facilities, 
notwithstanding that the Lake Erie had used 1}hose facili¬ 
ties for some time previously. Thus the Lak^ Erie was 
required to pay for the additions and betterments, only 
the difference between the cost thereof ind the cost 
362 • of the retired properties unreduced by iny exhaus¬ 
tion, wear and tear. We can not see ini that situa¬ 
tion how the Lake Erie sustained any loss. Ipv allowing 
the full amount of original cost of retired facilities as a 
credit, the Director General fully compensate^ the Lake 
Erie, and precluded any possible loss. 

The next item included in the claimed loss deduction ; s 
$273,294.45, for “Loss on ties,” divided into two parts 
“Zinc chloride ties, $60,158.80” and “Shortage of ties, 
$213,135.65.” As to the first part of the item, the peti¬ 
tioner says that during the federal control period, the 
Director General applied to the Lake Erie’s roadway 116,- 
068 zinc chloride ties, instead of creosote treated ties which 
the Lake Erie and Northern Ohio had used previously to 


federal control; that the average service life of] 
ride tie is 3.2 years less than that of a creosote 


a zinc chlo- 
treated tie; 


that for each zinc chloride tie so applied, the Like Erie has 
sustained a loss of the mathematical coefficient of value of 
3.2 years in terms of the market value of the creosoted tie; 
and that the market value of a creosoted tie, a;s of the end 
of federal control, was $2.30. 
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We see no merit whatever in the petitioner’s contention 
as to the first part of the item. Apparently, when the 
Director General took over the Lake Erie’s system of rail¬ 
roads, the condition of 116,068 creosoted ties in the road- 
wav was such that he found it necessarv to replace them 
before the end of federal control. The remaining service 
life in those ties, when the Director General took over the 
property, was, at most, two years. When the Director Gen¬ 
eral returned the properties to the Lake Erie, the 116,06S 
creosoted ties had been replaced by a like number of zinc 
chloride ties with a remaining service life of ap- 

363 proximatelv eleven vears. Wherein is there anv 
loss in that situation? The petitioner says that it 

will have to replace the zinc chloride ties about 3.2 years 
sooner than would have been the case had the Director 
General used creosoted ties. But what of it? When it 
does replace the zinc chloride ties, it may take its proper 
tax deduction for this item of maintenance. Second, the 
contention that the market value of a creosoted tie, as of 
the end of the federal control period, was $2.30 is not suffi¬ 
ciently supported by the evidence. It is entirely based 
upon the engineer’s statement that 4 ‘the price of $2.30, at 
the end of federal control, is about the price that we were 
paying for ties at that time.” Another witness for peti¬ 
tioner testified, in connection with the preceding issue, that 
the average price for treated ties in the guaranty period 
was $1.49085 per tie; and there is evidence in the record 
that the trend of material prices was upward through all 
of 1920, at least to November. 

As to the second part of the item, the petitioner says 
that the Director General replaced proportionately less 
ties during'federal control than were replaced by the Lake 
Erie during the test period; and that the resulting loss to 
the Lake Erie and the Northern Ohio is the cost of pur¬ 
chasing and installing, as of the end of federal control, 
sufficient ties to make up the alleged net shortage. This 
cost the petitioner says is $213,135.65. While the evidence 
indicates that the Director General did replace proportion¬ 
ately less ties during federal control than were replaced 
by the Lake Erie during the test period, it can not be said 
on this record that the Director General did not make full 
settlement for any federal control undermaintenance 

364 resulting from any deficiency in tie replacements. 

The last item included in the claimed loss deduc- 
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tion is $7,332.81, for “Transportation on Deficit Material.” 
This is the colorless claim to which we have already re¬ 
ferred. The petitioner is evidently contending that this is 
the amount of additional revenue which the L|ake Erie 
would have accounted for as realized from the transpor¬ 
tation of ties, over its own lines, had it not beep for the 
Director General’s deficiency in tie replacements during 
federal control. In other words, in the preceding item the 
petitioner contends that the Director General, during fed¬ 
eral control, consumed and failed to restore so^ne 84,000 
treated and untreated ties and 376,000 feet, board measure, 
of switch and bridge ties; and the petitioner says that had 
the Director General bought and installed the said ties, 
during federal control, the amount of revenue! which it 
would have accounted for as if received, for transportation 
of said ties over its own lines, would have been $7,332.81; 
and, therefore, that the Director General’s failure to so 
purchase and apply the said number of ties resulted in a 
loss of that amount to the Lake Erie and the Northern 


Ohio. 

The mere statement of the proposition ought fo be suf¬ 
ficient to show that it is without merit. There }s no pro¬ 
vision which will permit a taxpayer to take a ldss deduc¬ 
tion for its failure to realize an accounting credit which 
might have inured to it if things had not happened as they 
did. 

The deduction claimed in this issue is thus found to be 
entirely without merit, and leaves the respondent’s deter¬ 
mination of deficiency unaffected. 


Judgment will be entered under Bide 50. 
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365 United States Board of Tax Appeals, Washington. 

Docket No. 15803. 

The New York, Chicago and St. Louis Railroad Company, 
Successor Corporation to The Lake Erie and Western 
Railroad Company, Petitioner, 


v. 

Commissioner of Internal Revenue, Respondent. 

Docket No. 26777. 

The New York, Chicago and St. Louis Railroad Company, 

Petitioner, 

v. 

Commissioner of Internal Revenue, Respondent. 

Judgment. 

Subsequent to the Board’s report of October 20, 1932, 
26 B. T. A. 1229, the respondent, on January 4, 1933, filed 
a computation of deficiency which petitioner agrees is in 
accordance with the said report. It is, therefore, 

Ordered, adjudged and decided that there is a deficiency 
in the income tax for 1920 of The Lake Erie and Western 
Railroad Company of $97,403.27, and that the petitioner 
is liable therefor. 

Enter. 

[Seal U. S. Board of Tax Appeals.] 

(S.i) JOHN M. STERNHAGEN, 

Member. 


Entered Jan. 11, 1933. 
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366 [Stamp:] United States Board of Tijx Appeals. 

Filed Mar. 25, 1933. 

United States Board of Tax Appeal^;. 

i 

Docket No. 15803. j 

The New York, Chicago and St. Louis Railroad Company, 
Successor Corporation to The Lake Erie ahd Western 
Railroad Company, Petitioner, 

v - ! 

David Burnet, Commissioner of Internal Revenue, 

Respondent. 

: 

Docket No. 26777. | 

The New York, Chicago and St. Louis Railroad Company, 

Petitioner, 

v. ! 

David Burnet, Commissioner of Internal Revenue, 

Respondent. 

Stipulation for Review by the Court of Appeals of the 

District of Columbia. 

It is hereby stipulated by and between the petitioner 
and the respondent that the decision and order of the United 
States Board of Tax Appeals finding and determining* a 
deficiency in income taxes of the Lake Erie and Western 
Railroad Company for the year 1920, and finding and deter¬ 
mining that The New York, Chicago and St. jLouis Rail¬ 
road Company is liable therefor, as entered iif the above 
entitled cases, shall be reviewed by the Court of Appeals 
of the District of Columbia as provided by lawj. 

(Signed) CLAUDE W. DUDLEY, 

Attorney for Petitioner. 

C. M. CHAREST,! 

General Counsel, Bureau of Internal 

Revenue, Attorney for Respondent. 
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367 [Stamp:] United States Board of Tax Appeals. 

Filed Mar. 25, 1933'. 

United States Board of Tax Appeals. 

Docket No. 15803. 

The New York, Chicago and St. Louis Railroad Company, 
Successor Corporation to The Lake Erie and Western 
Railroad Company, Petitioner, 

v. 

David Burnet, Commissioner of Internal Revenue, 

Respondent. 

Docket No. 26777. 

The New York, Chicago and St. Louis Railroad Company, 

Petitioner, 

v. 

David Burnet, Commissioner of Internal Revenue, 

Respondent. 

Petition for Review by the Court of Appeals of the 

District of Columbia. 

Now comes The New York, Chicago and St. Louis Rail¬ 
road Company, through its attorney, Claude W. Dudley, 
and respectfully shows: 


I. 

Your petitioner is aggrieved by the decision of the 
United States Board of Tax Appeals rendered on Septem¬ 
ber 20, 1932, and the final order and determination of the 
said Board rendered January 11, 1933 in the above entitled 
cases, and respectfully submits its Petition for Review 
thereof by the Court of Appeals of the District of Columbia. 

IT. 

The petitioner is a consolidated railroad corpo- 
368 ration, organized and existing under the laws of the 
States of Illinois, Indiana, Ohio, Pennsylvania and 
New York and has its principal office and place of business 
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a 


qualified 

ppointed 


in Cleveland, Ohio. The respondent is the duly 
and acting Commissioner of Internal Revenue 
and holding his office by virtue of the laws of tlie United 
States. The parties have stipulated that the action of the 
Board in the said cases shall be reviewed bv the I Court of 

* i 

Appeals of the District of Columbia. 

III. 

The nature of the controversv is as follows: 

I 

The New York, Chicago and St. Louis Railroad Com¬ 
pany is a consolidated railroad corporation organized in 
1923 as a consolidation of other railroad companies, includ¬ 
ing a cor- 


1887 and 


ing The Lake Erie and Western Railroad Compap 
poration organized under the laws of Illinois in 
hereinafter referred to as the Lake Erie. The Lake Erie 
filed an income tax return for the calendar year 1920 show¬ 
ing no tax to be due. Upon the audit of that ljeturn the 
Commissioner of Internal Revenue found and determined 
a deficiency in tax in the amount of $103,537.40. 

By a deficiency letter addressed to the Lake Erie, in care 
of your petitioner, on March 12, 1926, the Commissioner 
of Internal Revenue asserted the said deficiency in tax. 
From this notice your petitioner filed an appeal with the 
United States Board of Tax Appeals under date of May 8, 
1926, describing itself as the successor corporation to the 
Lake Erie. This appeal was prosecuted as Docket No. 
15803’ before the Board. 

By a deficiency letter addressed to your petitioner under 
date of February 17, 1927 the Commissioner of In- 
369 ternal Revenue again asserted a deficiency of $103,- 
537.40 in the tax of the Lake Erie for the taxable 
year 1920 which deficiency he thereby proposed to assess 
against your petitioner as transferee of the assets of the 
Lake Erie. From this notification your petitioner filed an 
appeal with the United States Board of Tax Appeals under 
date of April 16, 1927. This appeal was prosecuted as 
Docket No. 26777 before the Board. 

Under date of January 11, 1933 the United States Board 
of Tax Appeals rendered judgment in the amount of $97,- 
403.27 as a deficiency in income tax of the Lal^e Erie for 
the taxable year 1920 for which the Board held! your peti¬ 
tioner to be liable. The Board did not specify!the nature 
of your petitioner’s liability, whether it was liable as the 
successor to the Lake Erie or as the transfdree of the 
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assets of the Lake Erie, but merely found and determined 
the said deficiency for which the Board says your petitioner 
is liable. 

On March 1,1920 the Lake Erie sold, assigned and trans¬ 
ferred to the Akron, Canton & Youngstown Railway Com¬ 
pany, hereinafter referred to as the A. C. & Y., the capital 
stock of the Northern Ohio Railway Company, hereinafter 
referred to as the Northern Ohio, a certain lease of the 
Northern Ohio’s properties to the Lake Erie, and any 
claim which the Lake Erie might have against the North¬ 
ern Ohio thereunder. The Lake Erie deducted as a loss 
upon this transaction the sum of $92,661.33, which deduc¬ 
tion was disallowed by the Commissioner of Internal Rev¬ 
enue. Upon appeal to the Board of Tax Appeals your 
petitioner asserted not only the right of the Lake Erie to 
deduct the said sum but also claimed as a deduction from 
income a further loss of not less than $1,500,000 on 
370 account of the said transaction. 

Prior to August 14, 1895 the Lake Erie purchased 
the properties of the Pittsburgh, Akron & Western Rail¬ 
road Company. It caused the Northen Ohio to be organ¬ 
ized under the laws of the State of Ohio on that date and 
the said railroad properties, consisting of a certain rail¬ 
road extending from Delphos, Ohio, to Akron, Ohio, were 
immediatelv transferred to the Northern Ohio. 

On October 1, 1895 the Lake Erie leased the properties 
of the Northern Ohio for a term of 999 years renewable 
forever. Under the terms of this lease the Lake Erie was 
required to, and did, guarantee the payment, both prin¬ 
cipal and interest, of $2,500,000 par value of first mortgage 
bonds of the Northern Ohio thereupon issued. The Lake 
Erie agreed to pay as rental all the net earnings of the 
properties and also agreed to pay taxes, insurance, and 
expenses of maintenance of the corporate organization of 
the Northern Ohio. The lease also provided that in the 
event that the net earnings of the properties were insuf¬ 
ficient to pay the fixed charges and operating expenses, 
any amount paid by the Lake Erie in excess of the net 
earnings should be deemed to be an advance by the Lake 
Erie to the Northern Ohio. Concurrently the Lake Erie 
acquired all of the common stock of the Northern Ohio 
($3,580,000 par value) in consideration of the lease and 
the guarantee. 



319 


GUY T. HELVERING, COm’r. INT. REV. 

The Lake Erie took possession of the Northern Ohio’s 
properties under the lease on October 1,1895 and continued 
to operate them to the beginning of Federal control on 
January 1, 1918. 

From October 1, 1895 to December 15, 1898 j the Lake 
Erie was contemplating an extension of the | Northern 
Ohio’s line from Akron, Ohio, to New Cjastle, Pa. 

371 It authorized the consummation of connecting ar¬ 
rangements with the lines of railroad between Cleve¬ 
land and Pittsburgh and had in mind a better [and more 
important eastern outlet for its traffic. It purchased the 
stock of the Cleveland, Akron & Columbus Railway Com¬ 
pany, organized the Cleveland & New Castle Railway 
Company, negotiated for trackage rights and for the inter¬ 
change of traffic, and took other action with this end in 
view. 

On December 15, 1898 Calvin S. Brice, President of the 
Lake Erie, died and Frederick W. Whitridge, who suc¬ 
ceeded him as the directing head of the Company, promptly 
abandoned the plans for the extension of the Lake Erie 
system or the formation of a trunk line system. 

In 1899 the Lake Shore & Michigan Southerji acquired 
stock control of the Lake Erie which was he}d by that 
Company and its successor, New York Centra^ Railroad 
Company, from that time to 1922. 

The net cash outlay of the Lake Erie for interest paid 
on the Northern Ohio’s bonds, for additions ijnd better¬ 
ments to the Northern Ohio’s properties, for jnet losses 
incurred in their operation, and for advances to the North¬ 
ern Ohio for the purchase of securities and for the sinking- 
fund of an associated company, amounted to $^,482,003.14 
prior to March 1, 1913‘, and $1,257,867.14 subsequently 
thereto. 

None of the above expenses were ever repaid to the Lake 
Erie. 

The payments of the interest on the Northern Ohio’s 
bonds and the expenses representing net losses from oper¬ 
ation of the Northern Ohio’s properties were currently 
charged off by the Lake Erie as they were incurred so that 
at March 1, 1920 the Lake Erie’s books showed a 

372 balance of only $92,661.33 due from the Northern 
Ohio, which amount was charged off to profit and 

loss in the year 1920 and deducted in its income! tax return 
for that vear. The books of the Northern Ohio contin- 

* I 
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uously reflected its indebtedness to the Lake Erie in full 
amounting to $2,528,097.13 at March 1, 1913, and $3,825,- 
049.98 at March 1, 1920. 

Effective March 1, 1920 the Lake Erie, the A. C. & Y., 
and the Northern Ohio entered into an agreement under 
which the Lake Erie sold to the A. C. & Y. the 35,800 shares 
of the common stock of the Northern Ohio acquired by it 
in 1895, and 21 shares of the preferred stock of the North¬ 
ern Ohio subsequently acquired by the Lake Erie; assigned 
to the A. C. & Y. the Northern Ohio’s indebtedness to the 
Lake Erie; and assigned and released to the Northern Ohio 
its interest in the additions and improvements made by it 
to Northern Ohio’s properties. In consideration of these 
sales, assignments, transfers and releases the A. C. & Y. 
assumed all the obligations of the Lake Erie under the 
lease and guaranty accruing subsequently to the effective 
date of the agreement except that the Lake Erie agreed 
to pay the interest on the bonds of the Northern Ohio for 
a period of one year subsequent to the effective date of the 
agreement. There was no other consideration moving to 
the Lake Erie for the said sales, assignments, transfers 
and releases. 

The aforesaid deduction of $92,661.33 was disallowed by 
the Commissioner of Internal Revenue and his disallow¬ 
ance was approved by the Board of Tax Appeals. In sup¬ 
port of this deduction and in support of the further de¬ 
duction of an additional loss of not less than $1,500,000 
upon this transaction, your petitioner introduced evidence 
before the Board of Tax Appeals to prove a value 
373 of the Lake Erie’s interest in the Northern Ohio of 
at least $1,700,000 at March 1, 1913, a cost of $2,409,- 
004.81 for its interest in the Northern Ohio as of March 1, 
1913, and a cost of $1,206,559.64 for its interest in the 
Northern Ohio subsequent to March 1, 1913. 

IV. 

The Board of Tax Appeals in its opinion promulgated 
on October 20, 1932, and in its final order of redetermina¬ 
tion entered January 11, 1933 sustained the Commissioner 
of Internal Revenue in his disallowance of the loss of $92,- 
661.33 deducted by the Lake Erie, and refused to allow 
the further deduction of not less than $1,500,000 as claimed 
by your petitioner in its appeal to the Board. 
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V. 

Counsel for the petitioner and respondent Ifiave stipu¬ 
lated in writing that the action of the Board <j)f Tax Ap¬ 
peals redetermining* the liability of your petitioner for 
deficiency in income tax of the Lake Erie for the vear 1920 
shall be reviewed by the Court of Appeals of the District 
of Columbia, as provided by law, and have filedj said stipu¬ 
lation with the said Board. 

i 

VI. 

Petitioner’s Assignments of Error. 

The petitioner being aggrieved by the conclusions of law 
and findings of fact made by the Board of Taxj Appeals in 
its said report, and also by its order of redetermination, 
desires to obtain a review of said report and order 
374 by the Court of Appeals of the District <if Columbia 
and as reasons for such review assighs that the 
Board in rendering its opinion and entering its final order 
of redetermination committed the following errors: 

1. The Board erred in finding and deteriiiining that 
there was a deficiency in income tax of The Lajve Erie and 
Western Railroad Company of $97,403.27 for | the taxable 
year 1920 and in finding and determining that your peti¬ 
tioner was liable therefor. 

2. The Board denied to the petitioner due process of law 
in that it made its findings of fact in arbitrary disregard 
of undisputed and indisputable evidence offered and 
received. 

3. The Board denied the petitioner due process of law 
by arbitrary rulings excluding competent and material evi¬ 
dence offered by petitioner in proof of its allegations. 

4. The Board erred in failing and refusing to define or 
determine the nature of your petitioner’s liability, that is, 
in failing and refusing to decide the question to whether 
the petitioner, if liable at all, was liable as a transferee 
of The Lake Erie and Western Railroad Company or as 
the successor of The Lake Erie and Western Railroad 
Company. 

5. The Board erred in railing to determine a value of 
not less than $1,700,000 at March 1, 1913 of the Lake Erie’s 
interest in the Northern Ohio at that date. 


21—6155a 
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6. The Board erred in failing to find and determine that 
the cost to the Lake Erie of its interest in the Northern 
Ohio expended prior to March 1, 1913 amounted to not 
less than $2,409,004.81. 

375 7. The Board erred in failing to find and deter- 
mine that the cost to the Lake Erie of its interest 

in the Northern Ohio expended subsequent to March 1, 
1913 amounted to not less than $1,206,559.64. 

8. The Board erred in failing to find and determine that 
the Lake Erie was entitled to deduct from its gross income 
in 1920 the sum of $92,661.33 representing the amount de¬ 
ducted by the Lake Erie in its original return as a loss 
sustained upon the final disposition of its interest in the 
Northern Ohio. 

9. The Board erred in failing to find and determine that 
the Lake Erie was entitled to a deduction from its gross 
income for the taxable year 1920 of the sum of $1,700,000, 
being the loss sustained by it upon the final disposition of 
its interest in the Northern Ohio based upon the March 
1, 1913 value of said interest of at least that amount, the 
said value being less than the cost of the said interest to 
the Lake Erie at March 1, 1913 amounting to $2,409,004.81. 

10. The Board erred in failing to find and determine that 
the Lake Erie was entitled to a deduction from its gross 
income for the taxable year 1920 of the sum of $1,206,- 
559.64, being the loss sustained by it upon the final dispo¬ 
sition of its interest in the Northern Ohio based upon the 
cost of said interest expended subsequent to March 1, 1913. 

11. The Board erred in failing to find and determine that 
the Lake Erie was entitled to a deduction from its gross 
income for the taxable year 1920 of the sum of $2,906,- 
559.64, being the loss sustained by it upon the final dispo¬ 
sition of its interest in the Northern Ohio based upon the 
value of said interest at March 1, 1913 plus the cost thereof 

expended subsequent to March 1, 1913. 

376 12. The Board erred in failing to receive without 
qualification A. L. Graner’s opinion with respect to 

the value of the Northern Ohio’s properties at March 1^ 
1913. 

13. The Board erred in excluding L. V. Gaylord’s answer 
to the inquiry with respect to the cost of reproduction new 
and the cost of reproduction less depreciation as of March 
1, 1913 of the Northern Ohio’s properties, and the Board 
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j 
j 

erred in its refusal to permit the said witness to state 
whether such costs would have been actually a!s much re¬ 
spectively as shown by petitioner’s Exhibit 37. ! 

14. The Board erred in excluding L. V. Gaylord’s testi¬ 
mony with respect to 1914 prices and, erred in refusing to 
permit the said witness to testify as to whether 1914 prices 
were properly applicable as of March 1, 1913 to railroad 
construction work in the Northern Ohio territory. 

i 

Wherefore, the petitioner prays that said decree of the 
United States Board of Tax Appeals be reversed by the 
Court of Appeals of the District of Columbia; that tran¬ 
script of the record be prepared in accordance with the law 
and the rules of said Court and be transmitted to the Clerk 
of the said Court for filing and that appropriate action be 
taken to the end that the errors herein complained of may 
be reviewed and corrected bv said Court; and that such 
other relief may be afforded as may be appropriate in 
equity as well as in law. 

‘ (Signed) CLAUDE W. DUDLEY, j 

Transportation Building, 

Washington, P. C., 
Attorney for Petitioner. 


377 Verification. ! 

State of Ohio, j 

County of Cuyahoga, ss: 

W. A. Colston, being first duly sworn, depopes and says 
that he is Vice President and General Counsel of The New 
York, Chicago and St. Louis Railroad Company, a corpo¬ 
ration, and as such officer is duly authorized to verifv the 
above and foregoing petition to the Court of Appeals of 
the District of Columbia; that he has read sai4 Petition for 
Review; that he is familiar with the statements contained 
therein, and that the same are true to the best bf his knowl- 

7 i 


edge and belief. 


(Signed) 


W. A. (iOLSTON. 


Subscribed and sworn to before me this 21st day of 
March 1933. 

(Signed) C. G. SIEGMAN, 

[seal.] Notary Public. 

My commission expires on the 26th day of January 1935. 


i 
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378 [Stamp:] United States Board of Tax Appeals. 
Filed Mar. 2, 1933. 

United States Board of Tax Appeals. 

Docket No. 15803. 

The New York, Chicago axd St. Louis Railroad Company, 
Successor Corporation to The Lake Erie and Western 
Railroad Company, Petitioner, 

v. 

David Burnet, Commissioner of Internal Revenue, 

Respondent, 

Docket No. 26777. 

The New York, Chicago and St. Louis Railroad Company, 

Petitioner, 

v. 

David Burnet, Commissioner of Internal Revenue, 

Respondent, 


Notice of Filing Petition for Review. 

To C. M. Charest, General Counsel, 

Bureau of Internal Revenue, 

Washington, D. C., Attorney for the Respondent. 

Sir: 

You are hereby notified that The New York, Chicago 
and St. Louis Railroad Company as successor corporation 
to The Lake Erie and Western Railroad Company, and 
The New York, Chicago and St. Louis Railroad Company 
as taxpayer, did, on the 23rd day of March. 1933, file with 
the Clerk of the United States Board of Tax Appeals at 
Washington, D. C., Petition for Review by the Court of 
Appeals of the District of Columbia of the decision of 
the Board heretofore rendered in the above-entitled 
cases. 

379 A copy of the Petition for Review and the Assign¬ 
ments of Error, as filed, is hereto attached and 
served uuon vou. 

(Signed) CLAUDE W. DUDLEY, 

Attorney for Petitioner on Review. 
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Personal service of the above and foregoing j notice to¬ 
gether with a copy of the Petition for Review ai[d Assign¬ 
ments of Error, mentioned therein, is hereby acknowledged 
this 25th day of March, 1933. 

C. M. CHAREST, 

Attorney for Respondent on Review. 

\ 

380 [Stamp:] United States Board of Tax Appeals. 

Filed Dec. 20, 1933 

j 

United States Board of Tax Appeals, j 

B. T. A., Docket No. 15803. j 

The New York, Chicago and St. Louis Railroad Company, 
Successor Corporation to The Lake Erie and Western 
Railroad Company, Petitioner, 

i 

v. 

Guy T. Helvering, Commissioner of Internal I Revenue, 

Respondent. I 

B. T. A., Docket No. 26777. 

I 

The New York, Chicago and St. Louis RailroaiI) Company, 

Petitioner, | 

V. I 

Guy T. Helvering, Commissioner of Internal Revenue, 

Respondent. 

Prcecipe for Transcript. 

To the Clerk of the United States Board of Taix Appeals: 

You will please prepare and within sixty dai’s from the 
date of filing of petition for review in the abpve-entitled 
cases or within such time as extended, transmit to the Clerk 
of the Court of Appeals of the District of Colombia certi¬ 
fied copies of the following documents: 

1. The docket entries of the proceedings i before the 
United States Board of Tax Appeals in B. Tl A. Docket 
No. 15803. 

2. The docket entries of the proceedings before the 
United States Board of Tax Appeals in B. Tl. A. Docket 
No. 26777. 
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3. Pleadings before the Board in B. T. A. Docket 

381 No. 15803: 

(a) Second amended petition tiled on or about 
May 4, 1931. 

(b) Answer to second amended petition. 

(c) Amendment to second amended petition tiled on or 
about September 23, 1931. 

(d) Answer to amendment to second amended petition. 

4. Pleadings before the Board in B. T. A. Docket No. 
26777: 

(a) Second amended petition tiled on or about May 4, 
1931, omitting Exhibits B, C and D attached thereto. 

(b) Answer to second amended petition. 

(c) Amendment to second amended petition tiled on or 
about September 23, 1931. 

(d) Answer to amendment to second amended petition. 

5. Findings of fact and opinion of the Board of Tax Ap¬ 
peals promulgated October 20, 1932. 

6. Judgment of the Board of Tax Appeals entered Jan¬ 
uary 11, 1933. 

7. Petition for review and assignments of error filed 
March 25, 1933. 

8. Notice of filing petition for review including proof of 
service of notice of tiling petition for review and service 
of copy of petition for review. 

9. Stipulation of counsel for review by the Court of Ap¬ 
peals of the District of Columbia. 

10. Orders enlarging time for preparation of the evidence 

and for transmission and delivery of the record. 

•/ 

382 11. This praecipe. 

CLAUDE W. DUDLEY, 

Transportation Building, 

Washington, D. C. 
Attorney for Petitioner on Review. 

Service acknowledged this 20th day of December, 1933. 
No counter praecipe to be tiled. 

(S.) E. BARRETT PRETTYMAN, 

General Counsel, 

Bureau of Internal Revenue, 
Attorney for Respondent on Review. 
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383 United States Board of Tax Appeals^ 

* i 

Docket No. 15803. 

The New York, Chicago and St. Louis Railroad Company, 
Successor Corporation to The Lake Erie and Western 
Railroad Company, Petitioner, 

vs. 

I 

Commissioner of Internal Revenue, Respondent. 

and 

i 

Docket No. 26777. 


The New York, Chicago and St. Louis Railroad Company, 

Petitioner, ! 

I 

vs. j 

i 

Commissioner of Internal Revenue, Respondent. 

Certificate. 


I, B. D. Gamble, Clerk of the U. S. Board of Tkx Appeals, 
do hereby certify that the foregoing pages, 1 to 382, inclu¬ 
sive, contain and are a true copy of the transcript of record, 
papers, and proceedings on file and of record in my office 
as called for by the Praecipe in the appeals as above num¬ 
bered and entitled. 

In testimony whereof, I hereunto set my hapd and affix 
the seal of the United States Board of Tax Appeals, at 
Washington, in the District of Columbia, this 22nd day of 
January, 1934. 


[Seal U. S. Board of Tax Appeals.] 

B. D. GAMlBLE, 

Clerk, United States Board of Tat Appeals. 
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384 United States Board of Tax Appeals. 

Docket No. 15803. 

The New York, Chicago and St. Louis Railroad Company, 
Successor Corporation to The Lake Erie and Western 
Railroad Co. s Petitioner, 


v. 

Commissioner of Internal Revenue, Respondent. 

Docket No. 26777. 

The New York, Chicago and St. Louis Railroad Company, 

Petitioner, 


v. 

Commissioner of Internal Revenue, Respondent. 

Order Enlarging Time. 

Upon motion of counsel for petitioner, it is 

Ordered that the time for preparation of the evidence 
and for transmission and delivery of the record sur petition 
for review of the above entitled proceedings in the Court 
of Appeals of the District of Columbia be and it is hereby 
extended to July 22, 1933. 

(Signed) LOGAN MORRIS, 

Member. 

Dated: Washington, D. C., May 16, 1933. 

Now, Jan. 22, 1934, the foregoing is certified from the 
record as a true copy. 

[Seal U. S. Board of Tax Appeals.] 

! B. D. GAMBLE, 

i Clerk, U . S . Board of Tax Appeals. 
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385 United States Board of Tax Appeals. | 

i 

Docket No. 15803. | 

I 

The New York, Chicago and St. Louis Railroad Company, 
Successor Corporation to The Lake Erie and Western 
Railroad Co., Petitioner, 

l 

v - 

Commissioner of Internal Revenue, Respondent. 

i 

Docket No. 26777. 

i 

The New York, Chicago and St. Louis Railroad Company, 

Petitioner, 

I 

v. I 

i 

Commissioner of Internal Revenue, Respondent. 

Order Enlarging Time. 

On motion of counsel for the petitioner, it is 
Ordered that the time for preparation of the evidence 
and transmission and delivery of the record s\ir petition 
for review of the above entitled proceedings by| the Court 
of Appeals of the District of Columbia be and it is hereby 
extended to September 22, 1933. 

(Signed) LOGAN MORRIS, 

Member. 

| 

Dated Washington, D. C., July 17, 1933. j 

Now, Jan. 22, 1934, the foregoing is certified from the 
record as a true copy. 

[Seal U. S. Board of Tax Appeals.] 

B. D. GAMBLE, 

Clerk, U . 8. Board of Tax Appeals. 

l 

i 
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386 United States Board of Tax Appeals. 

Docket Nos. 15803—26777. 

New York, Chicago and St. Louis Railroad Co., Successor 
Corporation to Lake Erie and Western Railroad Com¬ 
pany, and New York, Chicago and St. Louis Railroad 
Company, Petitioners, 

v. 

Commissioner of Internal Revenue, Respondent. 

Order Enlarging Time. 

Upon motion of counsel for petitioner, it is 
Ordered that the time for preparation of the evidence 
and for transmission and delivery of the record sur petition 
for review of the above entitled proceedings in the Court 
of Appeals of the District of Columbia be and it is hereby 
extended to November 21, 1933. 

(Signed) CHARLES M. TRAMMELL, 

Member . 

Dated: Washington, D. C., September 19, 1933. 

Now, Jan. 22, 1934, the foregoing is certified from the 
record as a true copy. 

[Seal U. S. Board of Tax Appeals.] 

B. D. GAMBLE, 

Clerk , U. S. Board of Tax Appeals. 

387 United States Board of Tax Appeals. 

Docket No. 15803. 

The New York, Chicago and St. Louis Railroad Company, 
Successor Corporation to The Lake Erie and Western 
Railroad Company, Petitioner, 


v. 


Commissioner of Internal Revenue, Respondent. 
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I 

Docket No. 26777 j 

The New York, Chicago and St. Louis Railroad Company, 

Petitioner, 

’ i 

i 

V. 

i 

I 

Commissioner of Internal Revenue, Respondent. 

i 

Order Enlarging Time. j 

Upon motion of counsel for petitioner, it is 
Ordered that the time for preparation of thi* evidence 
and for transmission and delivery of the record s\ir petition 
for review of the above entitled proceedings in the Court 
of Appeals of the District of Columbia be and it is hereby 
extended to Januarv 20, 1934. 

(Signed) ‘ LOGAN MORRIS, 

Member. 

Dated: Washington, D. C., Nov. 15, 1933. 

l 

Now, Jan. 22, 1934 the foregoing is certified, from the 
record as a true copy. 

[Seal U. S. Board of Tax Appeals.] 

i 

B. D. GAMBLE, 

Clerk, U. S. Board of Tax j Appeals. 
388 United States Board of Tax Appeals. 

Docket Nos. 15803 and 26777. 

i 

l 

New York, Chicago & St. Louis Railroad Company, Suc¬ 
cessor Corporation to Lake Erie & Westerh Railroad 
Co., and New York, Chicago & St. Louis Railroad Com¬ 
pany, Petitioners, 

vs. 

Commissioner of Internal Revenue, Respondent. 

: I 

Order Enlarging Time. j 

For cause appearing of record, it is 
Ordered: That the time for transmission and delivery of 
the record sur petition for review of the above Entitled pro- 
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ceedings in the Court of Appeals for the District of Colum¬ 
bia, be and it is hereby extended to January 27, 1934. 
(Signed) * EUGENE BLACK, 

Member. 

Dated: Washington, D. C., Jan. 20, 1934. jd. 

Now, January 22, 1934, the foregoing order certified 
from the record as a true copy. 

[Seal U. S. Board of Tax Appeals.] 

B. D. GAMBLE, 

Clerk, Board of Tax Appeals. 

389 United States Board of Tax Appeals. 

Docket No. 15803. 

The New York, Chicago and St. Louis Railroad Company, 
Successor Corporation to The Lake Erie and Western 
Railroad Company, Petitioner, 

v. 

Guy T. Helvering, Commissioner of Internal Revenue, 

Respondent. 

Docket No. 26777. 

The New York, Chicago and St. Louis Railroad Company, 

Petitioner, 

v. 

Guy T. Helvering, Commissioner of Internal Revenue, 

Respondent. 

Amended Petition for Review by the Court of Appeals of 

the District of Columbia. 

Now comes The New York, Chicago and St. Louis Rail¬ 
road Company, through its attorney, Claude W. Dudley, 
and respectfully shows: 

I. 

Your petitioner is aggrieved by the decision of the United 
States Board of Tax Appeals rendered on September 20, 
1932, and the final order and determination of the said 
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l 

I 

Board rendered January 11, 1933 in the abovje entitled 
cases, and respectfully submits its Amended Petition for 
Review thereof by the Court of Appeals of the District of 
Columbia. 

390 II. 

The petitioner is a consolidated railroad corporation, 
organized and existing under the laws of the States of 
Illinois, Indiana, Ohio, Pennsylvania and New York and 
has its principal office and place of business in [Cleveland, 
Ohio. The respondent is the duly qualified ^nd acting 
Commissioner of Internal Revenue appointed and holding 
his office by virtue of the laws of the United States. The 
parties have stipulated that the action of the Board in 
the said cases shall be reviewed by the Court 6f Appeals 
of the District of Columbia. 

m. 

The New York, Chicago and St. Louis Railroad Com¬ 
pany is a consolidated railroad corporation organized in 
1923 as a consolidation of other railroad conipanies, in¬ 
cluding The Lake Erie and Western Railroad) Company, 
a corporation organized under the laws of Illinois in 1887 
and hereinafter referred to as the Lake Erie. The Lake 
Erie filed an income tax return for the calendar year 1920 
showing no tax to be due. Upon the audit of Ithat return 
the Commissioner of Internal Revenue found and deter- 
mined a deficiency in tax in the amount of $103,537.40. 

By a deficiency letter addressed to the Lake Erie, in 
care of your petitioner, on March 12, 1926, die Commis¬ 
sioner of Internal Revenue asserted the said deficiency in 
tax. From this notice your petitioner filed an appeal with 
the United States Board of Tax Appeals under date of 
May 8, 1926, describing itself as the successor corporation 
to the Lake Erie. This appeal was prosecuted as Docket 
No. 15803 before the Board. 

By a deficiency letter addressed to your petitioner under 
date of February 17, 1927 the Commissioner of In- 

391 ternal Revenue again asserted a deficiency of $103,- 
537.40 in the tax of the Lake Erie for) the taxable 

year 1920 which deficiency he thereby proposed to assess 
against your petitioner as transferee of the assets of the 
Lake Erie. From this notification your petitioner filed an 
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appeal with the United States Board of Tax Appeals under 
date of April 16, 1927. This appeal was prosecuted as 
Docket No. 26777 before the Board. 

Under date of January 11, 1933 the United States Board 
of Tax Appeals rendered judgment in the amount of $97,- 
403.27 as a deficiency in income tax of the Lake Erie for the 
taxable year 1920 for which the Board held your petitioner 
to be liable. The Board did not specify the nature of your 
petitioner’s liability, whether it was liable as the successor 
to the Lake Erie or as the transferee of the assets of the 
Lake Erie; but merely found and determined the said de¬ 
ficiency for which the Board says your petitioner is liable. 

There are two questions for this Court’s consideration. 

The first question is whether the Lake Erie sustained 
deductible loss upon the sale in 1920 of the capital stock 
of the Northern Ohio Railway Company, the lease of the 
Northern Ohio’s properties to the Lake Erie and all claims 
which the Lake Erie might have against the Northern Ohio 
under the said lease. 

A brief summary of the facts bearing on this issue is 
as follows: 

On March 1, 1920 the Lake Erie sold, assigned and trans¬ 
ferred to the Akron, Canton & Youngstown Railway Com¬ 
pany, hereinafter referred to as the A. C. & Y., the capital 
stock of the Northern Ohio Railway Company, hereinafter 
referred to as the Northern Ohio, a certain lease of the 
Northern Ohio’s properties to the Lake Erie, and 
392 any claim which the Lake Erie might have against 
the Northern Ohio thereunder. The Lake Erie de¬ 
ducted as a loss upon this transaction the sum of $92,661.33, 
which deduction was disallowed by the Commissioner of 
Internal Revenue. Upon appeal to the Board of Tax 
Appeals your petitioner asserted not only the right of the 
Lake Erie to deduct the said sum but also claimed as a 
deduction from income a further loss of not less than 
$1,500,000 on account of the said transaction. 

Prior to August 14, 1895 the Lake Erie purchased the 
properties of the Pittsburgh, Akron & Western Railroad 
Company. It caused the Northern Ohio to be organized 
under the laws of the State of Ohio on that date and the 
said railroad properties, consisting of a certain railroad 
extending from Delphos, Ohio, to Akron, Ohio, were im¬ 
mediately transferred to the Northern Ohio. 
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On October 1, 1895 the Lake Erie leased the properties 
of the Northern Ohio for a term of 999 years renewable 
forever. Under the terms of this lease the Lake Erie was 
required to, and did, guarantee the payment, poth prin¬ 
cipal and interest, of $2,500,000 par value of first! mortgage 
bonds of the Northern Ohio thereupon issued. iThe Lake 
Erie agreed to pay as rental all the net earnings of the 
properties and also agreed to pay taxes, insurance, and 
expenses of maintenance of the corporate organization of 
the Northern Ohio. The lease also provided l^hat in the 
event that the net earnings of the properties w^re insuffi¬ 
cient to pay the fixed charges and operating expenses, any 
amount paid by the Lake Erie in excess of the n^t earnings 
should be deemed to be an advance by the Lake Erie to 
the Northern Ohio. Concurrently the Lake Erie acquired 
all of the common stock of the Northern Ohio ($3,580,000 


par 


393 


value) in 
guarantee. 


consideration of the lease 


and the 


The Lake Erie took possession of thq Northern 
Ohio’s properties under the lease on October 1, 1895 
and continued to operate them to the beginning of Federal 
control on January 1, 1918. 

From October 1, 1895 to December 15, 189$ the Lake 
Erie was contemplating an extension of the Northern 
Ohio’s line from Akron, Ohio, to New Castl^t, Pennsyl¬ 
vania. It authorized the consummation of connecting ar¬ 
rangements with the lines of railroad between Cleveland 
and Pittsburgh and had in mind a better and niore impor¬ 
tant eastern outlet for its traffic. It purchased the stock 
of the Cleveland, Akron & Columbus Railway Company, 
organized the Cleveland & New Castle Railway Company, 
negotiated for trackage rights and for the interchange of 
traffic, and took other action with this end in view. 

On December 15, 1898 Calvin S. Brice, President of the 
Lake Erie, died and Frederick W. Whitridg^, who suc¬ 
ceeded him as the directing head of the companV, promptly 
abandoned the plans for the extension of the Lake Erie 
system or the formation of a trunk line system. 

In 1899 the Lake Shore & Michigan Southern acquired 
stock control of the Lake Erie which was held ijy that com¬ 
pany and its successor, New York Central Railroad Com¬ 
pany, from that time to 1922. 
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The net cash outlay of the Lake Erie for interest paid 
on the Northern Ohio’s bonds, for additions and better¬ 
ments to the Northern Ohio’s properties, for net losses 
incurred in their operation, and for advances to the North¬ 
ern Ohio for the purchase of securities and for the 
sinking fund of an associated company, amounted to $2,- 
482,003.14 prior to March 1, 1913, and $1,257,867.14 subse¬ 
quently thereto. 

None of the above expenses were ever repaid to the Lake 
Erie. 

394 The payments of the interest on the Northern Ohio’s 
bonds and the expenses representing net losses from 
operation of the Northern Ohio’s properties were currently 
charged off bv the Lake Erie as thev were incurred so that 
at March 1, 1920 the Lake Erie’s books showed a balance 
of only $92,661.33 due from the Northern Ohio, which 
amount was charged off to profit and loss in the year 1920 
and deducted in its income tax return for that year. The 
books of the Northern Ohio continuouslv reflected its in- 
debtedness to the Lake Erie in full amounting to $2,- 
528,097.13 at March 1, 1913, and $3,825,049.98 at March 1, 
1920. 

Effective March 1,1920 the Lake Erie, the A. C. & Y., and 
the Northern Ohio entered into an agreement under which 
the Lake Erie sold to the A. C. & Y. the 35,800 shares of 
the common stock of the Northern Ohio acquired by it in 
1895, and 21 shares of the preferred stock of the Northern 
Ohio subsequently acquired by the Lake Erie; assigned to 
the A. C. & Y. the Northern Ohio’s indebtedness to the Lake 
Erie; and assigned and released to the Northern Ohio 
its interest in the additions and improvements made by it 
to Northern Ohio’s properties. In consideration of these 
sales, assignments, transfers and releases the A. C. & Y. 
assumed all the obligations of the Lake Erie under the 
lease and guaranty accruing subsequently to the effective 
date of the agreement except that the Lake Erie agreed to 
pay the interest on the bonds of the Northern Ohio for a 
period of one year subsequent to the effective date of the 
agreement. There was no other consideration moving to 
the Lake Erie for the said sales, assignments, transfers and 
releases. 

The aforesaid deduction of $92,661.33 was disallowed by 
the Commissioner of Internal Revenue and his disallow- 
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ance was approved by the Board of Taxi Appeals. 

395 In support of this deduction and in support of the 
further deduction of an additional loss ojf not less 

than $1,500,000 upon this transaction, your petitioner in¬ 
troduced evidence before the Board of Tax Appeals to 
prove a value of the Lake Erie’s interest in the Northern 
Ohio of at least $1,700,000 at March 1, 1913, a dost of $2,- 
409,004.81 for its interest in the Northern Ohio as of March 
1, 1913, and a cost of $1,206,559.64 for its interest in the 
Northern Ohio subsequent to March 1, 1913. 

The second question to be considered by this Court is 
whether the Lake Erie’s expenditures and charges for 
maintenance of its properties for the year 1920 may be re¬ 
duced by $459,356.19, which sum represents the amount paid 
to the petitioner in 1924, as successor of the take Erie, 
by virtue of the failure of the United States t<j) fulfill its 
contractual obligation to maintain adequately 1 the Lake 
Erie’s properties during the period of Federal Control and 
operation. 

A brief summary of the facts bearing on this issue is as 
follows: 

The properties of the Lake Erie were under the control 
and operation of the United States for the Federal control 
period beginning January 1, 1938 and ending February 
29, 1920. By agreement between the United States and the 
Lake Erie, it was provided that the Lake Erie’s properties 
should be returned to it at the end of Federal) control in 
substantially as good repair and in substantially as com¬ 
plete equipment as existed on January 1, 1918. 

The United States failed to maintain the Lake Erie’s 
properties and failed to return the Lake Erie’s) properties 
to the owner at the end of Federal control thereof in sub¬ 
stantially as good repair or in substantially ^s complete 
equipment as existed at the beginning of Federal con¬ 
trol. 

396 On June 24, 1924, the petitioner, as successor of 
the Lake Erie, and the United States entered into 

a final settlement agreement, under which the sum of $459,- 
356.19 was paid to the petitioner, as successor of the Lake 
Erie, on account of the failure of the United States to fulfil 
its obligations to return to the Lake Erie its properties at 
the end of Federal control in substantially as good repair 

22—6155 a 
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and in substantially as complete equipment as existed on 
January 1, 1918. 

In computing* taxable net income in its return for 1920, 
the Lake Erie deducted from gross income, as ordinary and 
necessary expenses of its business, the sum of $4,401,355.90, 
representing expenditures and charges made in the last 
ten months of 1920, for maintenance of way and structures 
and equipment, and for depreciation, insurance, retirements 
and fire losses, in respect of such facilities. Of the total 
sum so deducted, the respondent disallowed $459,356.19 on 
the ground that the Lake Erie was reimbursed to that ex¬ 
tent bv the Director General in the 1924 final settlement of 
Federal control. 

IV. 

The Board of Tax Appeals in its opinion promulgated 
on October 20, 1932, and in its final order of redetermina¬ 
tion entered January 11, 1933 sustained the Commissioner 
of Internal Revenue in his disallowance of the loss of $92,- 
661.33 deducted by the Lake Erie, and refused to allow the 
further deduction of not less than $1,500,000 as claimed by 
your petitioner in its appeal to the Board. 

The Board of Tax Appeals in its said opinion and final 
order of redetermination sustained the Commis- 
397 sioner of Internal Revenue in his disallowance of 
$459,356.19 of the Lake Erie’s expenditures and 
charges for maintenance of its properties during the last 
ten months of 1920. 

V. 

Counsel for the petitioner and respondent have stipulated 
in writing that the action of the Board of Tax Appeals re¬ 
determining the liability of your petitioner for deficiency in 
income tax of the Lake Erie for the year 1920 shall be re¬ 
viewed by the Court of Appeals of the District of Columbia, 
as provided by law, and have filed said stipulation with the 
said Board. 

VI. 

Petitioner’s Assignments of Error. 

The petitioner being aggrieveed by the conclusions of 
law and findings of fact made by the Board of Tax Appeals 
in its said report, and also by its order of redetermination, 
desires to obtain a review of said report and order by the 
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Court of Appeals of the District of Columbia aijid as rea¬ 
sons for such review assigns that the Board in rendering 
its opinion and entering its final order of redetermination 
committed the following errors: 

1. The Board erred in finding and determining that there 
was a deficiency in income tax of The Lake Erie and West¬ 
ern Bail road Company of $97,403.27 for the taxable year 
1920 and in finding and determining that your petitioner 
was liable therefor. 

2. The Board denied to the petitioner due prodess of law 
in that it made its findings of fact in arbitrary disregard 
of undisputed and indisputable evidence offered and re¬ 
ceived. 

398 3. The Board denied the petitioner due process of 

law by arbitrary rulings excluding competent and 
material evidence offered by petitioner in proof of its alle¬ 
gations. 

4. The Board erred in failing and refusing to define or 
determine the nature of your petitioner’s liability, that is, 
in failing and refusing to decide the question as ^o whether 
the petitioner, if liable at all, was liable as a transferee of 
The Lake Erie and Western Bailroad Comphnv or as 
the successor of The Lake Erie and Western Bailroad 
Company. 

5. The Board erred in failing to determine a vlalue of not 
less than $1,700,000 at March 1, 1913 of the Lake Erie’s 
interest in the Northern Ohio at that date. 

6. The Board erred in failing to find and determine that 

the cost to the Lake Erie of its interest in the Northern Ohio 
expended prior to March 1, 1913 amounted to nbt less than 
$2.409.004.81. | 

7. The Board erred in failing to find and determine that 

the cost to the Lake Erie of its interest in th^ Northern 
Ohio expended subsequent to March 1, 1913 amounted to 
not less than $1,206,559.64. ! 

8. The Board erred in failing to find and determine that 
the Lake Erie was entitled to deduct from its gij*oss income 
in 1920 the sum of $92,661.33 representing the (amount de¬ 
ducted by the Lake Erie in its original returii as a loss 
sustained upon the final disposition of its interest in the 
Northern Ohio. 

9. The Board erred in failing to find and determine that 
the Lake Erie was entitled to a deduction from its gross 
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income for the taxable year 1920 of the sum of $1,700,000, 
being* the loss sustained by it upon the final disposition of 
its interest in the Northern Ohio based upon the 

399 March 1, 1913 value of said interest, of at least that 
amount, the said value being less than the cost of 

the said interest to the Lake Erie at March 1, 1913 amount¬ 
ing to $2,409,004.81. 

10. The Board erred in failing to find and determine that 
the Lake Erie was entitled to a deduction from its gross 
income for the taxable year 1920 of the sum of $1,206,- 
559.64, being the loss sustained by it upon the final disposi¬ 
tion of its interest in the Northern Ohio based upon the 
cost of said interest expended subsequent to March 1, 1913. 
' 11. The Board erred in failing to find and determine that 
the Lake Erie was entitled to a deduction from its gross in¬ 
come for the taxable year 1920 of the sum of $2,906,559.64, 
being the loss sustained by it upon the final disposition of 
its interest in the Northern Ohio based upon the value of 
said interest at March 1, 1913 plus the cost thereof ex¬ 
pended subsequent to March 1, 1913. 

12. The Board erred in failing to receive without quali¬ 
fication A. L. Garner ’s opinion with respect to the value of 
the Northern Ohio’s properties at March 1, 1913. 

13. The Board erred in excluding L. V. Gaylord’s answer 

to the inquiry with respect to the cost of reproduction new 

and the cost of reproduction less depreciation as of March 

1, 1913 of the Northern Ohio’s properties, and the Board 

erred in its refusal to permit the said witness to state 

whether such costs would have been actuallv as much re- 

•• 

spectively as shown by petitioner’s Exhibit 37. 

14. The Board erred in excluding L. V. Gaylord's testi- 
mony with respect to 1914 prices and erred in refusing to 
permit the said witness to testify as to whether 1914 prices 

were properly applicable as of March 1, 1913, to 

400 railroad construction work in the Northern Ohio 


territory. 

15. The Board erred in failing to find and determine that 
the Lake Erie was entitled to a deduction from gross in¬ 
come, as ordinary and necessary expenses of its business, 
the sum of $4,401,355.90, representing expenditures and 
charges made in the last ten months of 1920 for the mainte¬ 
nance of its properties. 

16. The Board erred in finding and determining that the 
Lake Erie was not entitled to a deduction from gross in- 
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come of $459,356.19 of the aforesaid expenditures and 
charges made in the last ten months of 1920 for mainte¬ 
nance of its properties. 

17. The Board erred in failing to find and determine that 
no part of the Lake Erie’s expenditures and chajrges made 
in the last ten months of 1920 for maintenance of its prop¬ 
erties should be disallowed as a deduction from its gross 
income. 

Wherefore, the petitioner prays that said decree of the 
United States Board of Tax Appeals be reversed by the 
Court of Appeals of the District of Columbia;!that tran¬ 
script of the record be prepared in accordance wjith the law 
and the rules of said Court and be transmitted t^> the Clerk 
of the said Court for filing and that appropriate action be 
taken to the end that the errors herein complained of may 
be reviewed and corrected by said Court; ancj that such 
other relief may be afforded as may be appropriate in 
equitv as well as in law. 

CLAUDE W. DUDLEY, j 
Transportation Building, 

Washington, D. C., 
Attorney for Petitioner. 

401 Verification. 

State of Ohio, 

County of Cuyahoga, ss: 

W. A. Colston, being first duly sworn, deposes and says 
that he is Vice President of The New York, Chicago and St. 
Louis Company, a corporation, and as such officer is duly 
authorized to verify the above and foregoing aipended peti¬ 
tion to the Court of Appeals of the District oif Columbia; 
that he has read said Amended Petition for Bjeview; that 
he is familiar with the statements contained therein, and 
that the same are true to the best of his knowledge and 
belief. j 

[Notarial Seal, Cuyahoga County, Ohio.] 

W. A. COLSTON. 
EMS. | 

Subscribed and sworn to before me this llth day of 
November, 1933. 

C. G. SIEGjVIAN, 

Notary Public. 


My commission expires Jan. 26, 1935. 
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No. 6156. 

The New York, Chicago and St. Louis Railroad 

Company, Petitioner, 
vs. 

Guy T. Helvering, Commissioner of Internal 
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Attorneys for the Appellant. 







TABLE OF CONTENTS 


I Page 

Statement of the Case. |... 1 

Assignment of Errors. 3 

Questions Presented. 5 

Facts 

Relating to Question I. j... 5 

Relating to Question II. 12 

Points of Argument. >... 16 

i 

Argument: j 

Point I. Where the capital stock of a corpora¬ 
tion and a lease of its properties are| ac¬ 
quired prior to March 1, 1913 without jcost 
at the date of acquisition and in considera¬ 
tion of certain future guarantees, the 
amounts expended under the guarantees 
are capital expenditures and should be 
treated as the cost of acquisition of the 
stock and lease .j_ 17 

Point II. Where the capital stock and lease are 
disposed of in 1920 for a eonsideratio|n of 
no net monetary value, the taxpayer is en¬ 
titled to deduct as a loss in that yearj: 

| 

(a) The amount of such capital expendi¬ 
tures made prior to March 1, 19^3 or 
the March 1, 1913 value of the prop¬ 
erty, whichever is the lower, plus; 

i 

(b) The amount of such capital expendi¬ 
tures made subsequent to March 1,1913 20 









11 


Contents Continued. 


Page 

Point III. Where a railroad company was un¬ 
der Federal control and operation from 
January 1, 1918 to February 29, 1920; 
where the Director General of Railroads 
was under contractual obligation adequate¬ 
ly to maintain the railroad property dur¬ 
ing that period and failed to do so; where 
the railroad company received an allow¬ 
ance of $459,356.19 in 1924 because of such 
failure; and where the Commissioner of In¬ 
ternal Revenue has for that reason disal¬ 
lowed $459,356.19 of the railroad com¬ 
pany’s expenditures for maintenance of its 
property during the period immediately 
following the return of the property to the 
company, such disallowance is erroneous. 23 

TABLE OF CASES CITED 

Burnet v. Houston, 283 U. S. 223 ... 20 

Chicago & Northwestern Railway Co. v. Commis¬ 
sioner, (and Commissioner v. Chicago & 

Northwestern Ry. Co.), 66 Fed. (2d) 61-28, 30 

Commissioner v. Norfolk & Southern Railroad 

<Co., 63 Fed. (2d) 304 ... 26 

Eisner v. Macomber, 252 U. S. 189. 30 

Tunnell Railroad Company of St. Louis v. Com¬ 
missioner, 61 Fed. (2d) 166. 25 

U. S’. v. Flannery, 268 U. S. 98. 20 

TABLE OF STATUTES 

Sec. 202(a) of the Revenue Act of 1918, 40 Stat. 

1060 ..20, 32 

Sec. 234(a) of the Revenue Act of 1918, 40 Stat. 
1077-8 . 32 









Court of Appeals, ^District of Columbia 


January Term, 1934. 


No. 6155. | 

The New York, Chicago and St. Louis RailroJj> Com¬ 
pany, Successor Corporation to the Lai|:e Erie 
and Western Railroad Company, Petitioner, 


vs. 


Guy T. Helvering, Commissioner of Internal 

Revenue. 


No. 6156. 

The New York, Chicago and St. Louis Railroad 

Company, Petitioner , 

vs. 

Guy T. Helvering, Commissioner of Internal 

Revenue. 


i 

Appeal from the Board of Tax Appeal^. 


BRIEF FOR THE TAXPAYER. 


STATEMENT OF THE CASE. 


The petitioner is a consolidated railroad Company 
formed in 1923 by the consolidation of five railroad 
companies, one of which was The Lake Erie ahd West¬ 
ern Railroad Company, hereinafter referred io as the 
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Lake Erie. This case involves the tax liabilitv of the 

l * 

Lake Erie for the taxable vear 1920. Bv virtue of the 

i * " 

consolidation in 1923, the petitioner is the successor 
of the Lake Erie. The tax has twice been assessed 
against the petitioner, first as the successor of the 
Lake Erie and second as the transferee of the Lake 
Erie’s assets. The Board of Tax Appeals held that 
the petitioner was liable for the Lake Erie’s unpaid 
taxes but refused to define the nature of the petition¬ 
er’s liability. We do not ask for a review of this part 
of the Board’s decision. As a practical matter we are 
not concerned with the nature of the petitioner’s li¬ 
ability. Admitting the petitioner’s liability for what¬ 
ever tax may be found to be due, we are concerned 
only with the amount of it. 

The Lake Erie was engaged in business as a com¬ 
mon carrier. It owned all of the common stock of The 


Northern Ohio Railway Company, hereinafter re¬ 
ferred to as the Northern Ohio, and operated its prop¬ 
erties under a perpetual lease. The Lake Erie also 
operated its own railroad properties. In the year 1920 
it disposed of its Northern Ohio stock and the lease, 
receiving nothing therefor other than the assumption 
by the purchaser of the Lake Erie’s future obligations 
under the lease. Upon this sale in 1920 the Lake Erie 
deducted a loss of $92,661.33 in its tax return. This 
loss was disallowed by the Commissioner of Internal 
Revenue upon audit of the return. Upon appeal to 
the Board of Tax Appeals, the taxpayer claimed not 
only the right to deduct the book loss of $92,661.33 but 
also claimed the right to deduct the sum of $1,500,000, 
representing the loss computed on the basis of the 
March 1, 1913, value of the property sold. The Board 
of Tax Appeals held that the Lake Erie had sustained 
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no loss and the petitioner asks this court for a! review 
of that decision of the Board. 

The Lake Erie’s properties were under Federal con¬ 
trol and operation during* the period January il, 1918, 
to February 29, 1920. Under his contract ^ r ith the 
Lake Erie, the Director General of Railroads \j T as obli¬ 
gated to provide adequate maintenance of its proper¬ 
ties during the period of Federal control. This he 
failed to do. Subsequent to Federal control; the Di¬ 
rector General and the Lake Erie had lengthy nego¬ 
tiations on disputed matters growing out of ( Federal 
control and operation. These matters were all settled 
in a final settlement agreement entered into l between 

° t i 

the parties in 1924, under which the Lake Erie w’as 
allowed the sum of $459,356.19 because of the [Director 
General’s failure adequately to maintain the Lake 
Erie’s properties during the Federal control period. 
For this reason and for no other reason the 'Commis¬ 
sioner of Internal Revenue has disallowed $459,356.19 
of the amount deducted by the Lake Erie as ordinary 
and necessary maintenance expenses in the year 1920 
on the theory that the Lake Erie had madd good in 
that year the undermaintenance suffered dhring the 
Federal control period and had been reimbursed by 
the Director General for this expense. The Board of 
Tax Appeals sustained the Commissioner of] Internal 
Revenue in this respect and the petitioner asks this 
Court for a review. 


ASSIGNMENT OF ERRORS, i 

The appellant urges and relies upon the 'following 
errors of the Board of Tax Appeals: 

1. The Board erred in finding and determining that 
there was a deficiency in income tax of The Lake Erie 


i 
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and Western Railroad Company of $97,403.27 for the 
taxable year 1920 and in finding and determining that 
your petitioner was liable therefor. (R. 339.) 

2. The Board erred in failing to find and determine 
that the Lake Erie was entitled to deduct from its 
gross income in 1920 the sum of $92,661.33 represent¬ 
ing the amount deducted by the Lake Erie in its orig¬ 
inal return as a loss sustained upon the final disposi¬ 
tion of its interest in the Northern Ohio. (R. 339.) 

3. The Board erred in failing to find and determine 
that the Lake Erie was entitled to a deduction from 
its gross income for the taxable year 1920 of the sum 
of $1,700,000, being the loss sustained by it upon the 
final disposition of its interest in the Northern Ohio 
based upon the March 1, 1913, value of said interest 
of at least that amount, the said value being less than 
the cost of the said interest to the Lake Erie at March 
1, 1913, amounting to $2,409,004.81. (R. 339, 340.) 

4. The Board erred in failing to find and determine 
that the Lake Erie was entitled to a deduction from 
its gross income for the taxable year 1920 of the sum 
of $1,206,559.64, being the loss sustained by it upon 
the final disposition of its interest in the Northern 
Ohio based upon the cost of said interest expended sub¬ 
sequent to March 1, 1913. (R. 340.) 

5. The Board erred in failing to find and determine 
that the Lake Erie was entitled to a deduction from its 
gross income for the taxable year 1920 of the sum of 
$2,906,559.64, being the loss sustained by it upon the 
final disposition of its interest in the Northern Ohio 
based upon the value of said interest at March 1, 1913, 
plus the cost thereof expended subsequent to March 
1, 1913. (R. 340.) 
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6. The Board erred in failing to find and determine 
that the Lake Erie was entitled to a deduction from 

i 

gross income, as ordinary and necessary expanses of 
its business, of the sum of $4,401,355.90, representing 
the expenditures and charges made in the last ten 
months of 1920 for the maintenance of its properties. 
(R. 340.) 

7. The Board erred in finding and determining that 
the Lake Erie was not entitled to a deduction from 
gross income of $459,356.19 of the aforesaid Expendi¬ 
tures and charges made in the last ten month^ of 1920 
for maintenance of its properties. (R. 340, 3^1.) 

QUESTIONS PRESENTED. j 

i 

I. The second, third, fourth and fifth of Ijhese as¬ 
signments of error relate to the question as to!whether 
the Lake Erie is entitled to the deduction of a loss in 
1920 upon the final disposition in that year of its stock 
and leasehold interest in the property of the Northern 
Ohio and if so, the amount thereof. 

II. The last two assignments of error relate to the 
so-called undermaintenance question, that is, ihe ques¬ 
tion as to whether $459,356.19 of the Lake Ejrie’s de¬ 
duction for maintenance expenses for the yjaar 1920 
may be disallowed because of the fact that ap equiva¬ 
lent sum was allowed to the Lake Erie by the Director 
General of Railroads as a result of his failure ade¬ 
quately to maintain the Lake Erie’s property during 
Federal control. 

THE FACTS RELATING TO QUESTldN I. 

| 

In the year 1895 the Lake Erie acquired all of the 
$3,580,000 par value of the common stock of tfye North- 
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em Ohio. (R. 206.) The Northern Ohio owned a line 
of railroad extending from Delphos to Akron, Ohio, a 
distance of approximately 161 miles. (R. 197.) In 
1895 the Lake Erie leased the Northern Ohio’s rail¬ 
road property in perpetuity agreeing to pay by way 
of rental an amount equivalent to the net earnings 
from the operation of the property. (R. 202.) The 
Lake Erie also agreed to pay taxes assessed upon the 
property of the Northern Ohio, insurance premiums, 
certain expenses of maintenance of corporate organi¬ 
zation, and the interest on the Northern Ohio’s bonds, 
even though the net earnings from the operation of the 
Northern Ohio property should be insufficient to reim¬ 
burse the Lake Erie for such expenditures. (R. 200, 
203.) The Lake Erie also guaranteed the payment at 
maturity of the principal of the Northern Ohio bonds 
and to maintain the property of the Northern Ohio in 
good order and repair. (R. 203, 207.) The lease pro¬ 
vided that in the event that the net earnings from the 
operation of the Northern Ohio property w’ere insuf¬ 
ficient to reimburse the Lake Erie for the payments 
which it was required to make under the lease, then 
any amount paid by the Lake Erie in excess of the net 
earnings should be treated as an advance to the North¬ 
ern Ohio by the Lake Erie. (R. 205, 206-) The ac¬ 
quisition by the Lake Erie of the common stock of the 
Northern Ohio was in consideration of this lease and 
guarantee. (R. 206.) 

In 1895 the Lake Erie, anticipating that the result¬ 
ing connections which would be made with all the lines 
of railrbad in the great producing regions lying be¬ 
tween Cleveland and Pittsburgh and the local traffic 
in the populous district lying between Akron and the 
eastern boundary of the State of Ohio would be most 
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advantageous and productive of results to the com¬ 
pany and in order to obtain a better and morej impor¬ 
tant eastern outlet to its traffic, contemplated! the ex¬ 
tension of the Northern Ohio line from Akron to New 
Castle, Pennsylvania. (R. 208.) Pursuant to this 
plan, it purchased all the capital stock of th^ Cleve¬ 
land, Akron and Columbus Railway Compaiiy, pur¬ 
chased the bonds of the Pittsburgh and Western Rail¬ 
way Company, organized the Cleveland and New 
Castle Railway Company, and arranged for the inter¬ 
change of through traffic with the Buffalo, Rbchester 
and Pittsburgh Railway Company. (R. 208-2^0.) The 
building of a line of railroad from Akron, Ohio, to 
New Castle, Pennsvlvania, was authorized bv the Lake 
Erie board of directors in June, 1898. (R. 2jl0.) 

Calvin S. Brice, who had been the president of the 
Lake Erie for many years and active in planning and 
carrying out its expansion program, died on Decem¬ 
ber 15, 1898. (R. 210.) He was succeeded Ipy Fred¬ 

erick W. Whitridge. In 1899 the Lake Shore & Mich¬ 
igan Southern acquired the stock control of the Lake 
Erie and such stock control remained in that Company 
and its successor, the New York Central ,Railroad 
Company, until 1922. (R, 210.) j 

In 1899 the policy of the Lake Erie with rfespect to 
expansion was reversed. Work on the new line of the 
Cleveland and New Castle was stopped. (R. 2jll.) The 
capital stock of the Cleveland, Akron and Columbus 
Railway Company and the bonds of the Pittsburgh and 
Western Railway Company were sold. (R. 213.) The 
plan to form a trunk line system which had motivated 
the previous management for a period of years was 
abandoned. (R. 212.) 
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The Lake Erie took possession and commenced oper¬ 
ations of the Northern Ohio property on October 1, 
1895, and continued possession and operation of it until 
the beginning of Federal control, January 1,1918. (E. 
208.) 

The following is a summary of the net expenditures 
by the Lake Erie from October 1, 1895, to March 1, 
1920, as subdivided for the periods prior to and subse¬ 
quent to March 1, 1913, in connection with the opera¬ 
tion of the Northern Ohio property under the lease of 
October 1, 1895, including advances to or for the ac¬ 
count of the Northern Ohio: 
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NET EXPENDITURES PRIOR TO MARCH 1, 1913. 

Interest on Northern Ohio’s first mortgage bonds $2,;. 

Additions and betterments to leased properties 
Net losses from operation of leased property 345,640.96 
Less: Accrued depreciation and retirements 
included in net losses, not represent¬ 
ing any actual outlay of cash 38,520.90 


$2,100,833.34 
126,967.36 


- 307,120.06 

Advance for purchase of Akron and Barberton Belt capital 

stock i 28,375.00 

Advance for purchase of Akron and Barberton Belt first 

mortgage bonds J 10,000.00 

Advance for contributions to sinking fund of Akron and 

Barberton Belt J 34,623.33 


2^507,919.09 

Deduct: Excess of assets over liabilities, of the Northern i 
Ohio transferred to Lake Erie’s books on March 1, 

1902 | 25,915.95 


Total net expenditures prior to March 1, 1913 


$2)482,003.14 


NET EXPENDITURES AFTER MARCH 1, 1913| 


Interest on Northern Ohio’s first mortgage bonds ^875,000.00 

Additions and betterments to leased properties charged to 

operating expenses 11,714.54 

Net losses from operation of leased property 345,628.76 
Less: Accrued depreciation and retirements 
included in net losses, not represent¬ 
ing any actual outlay of cash 64,356.95 

- 281,271.81 

Advance for purchase of Akron and Barberton Belt first 

mortgage bonds j 22,500.00 

Advance for contributions to sinking fund of Akron and j 

Barberton Belt j 28,807.50 

Additions and betterments to leased property charged to j 

capital accounts j 38,573.29 


Total net expenditures after March 1, 1913 


$1,257,867.14 


Total net expenditures before and after March 1, 1913 $3,739,870.28 


(R. 219.) 
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Tlie expenditures made by the Lake Erie to cover 
interest 1 on Northern Ohio’s bonds and to cover net 
losses from the operation of the Northern Ohio prop¬ 
erty were charged off by the Lake Erie as operating 
expenses as they were incurred. This is also true of a 
part of the expenditure for additions and betterments 
to the Northern Ohio property. During the period that 
Federal excise and income tax laws have been in force, 
these expenditures have been currently deducted by the 
Lake Erie in its excise tax and income tax returns. 
(R. 216.) The remainder of the Lake Erie expendi¬ 
tures incurred in connection with the operations of the 
Northern Ohio propertv under the lease of October 1, 
1895, has been capitalized by the Lake Erie in its books 
of account. (R. 217, 218.) 

On March 1, 1920, the Lake Erie’s books showed a 
net balance due from the Northern Ohio of $92,661.33, 
consisting of the following: 

DEBITS 

1. Northern Ohio Railway Company stock 

2. Cash advance for purchase of Akron and Barberton 

Belt capital stock 

3. Advances for purchase of Akron and Barberton Belt 

first mortgage bonds 

4. Advances for Akron and Barberton Belt sinking fund 

5. Expenditures for additions and betterments to Northern 

Ohio’s properties 

G. Material and supplies assigned to Northern Ohio 


CREDITS 

7. Northern Ohio property retired and 

abandoned S.969.54 

S. Northern Ohio equipment retirements 70,615.95 

9. Northern Ohio reserve for depreciation 23,292.36 

Net debit balance 


$1.00 

2S,375.00 

32,500.00 
63,430. S3 

3S,573.29 
32,659.06 

195,539.IS 

102,877.S5 
$92,661.33 


(R. 220.) 



11 


The first item in the above schedule did ndt repre¬ 
sent any cash outlay on the part of the Lajve Erie. 
Items 2 to 5, inclusive, represent net cash outlay in the 
amounts indicated. (R. 216-218.) Item 6 represents 
the amount at which the Director General of Railroads 
inventoried the materials and supplies on the Northern 
Ohio lines at March 1, 1920, the date of termination of 
Federal control. (R. 218.) This was entered on the 
books of the Lake Erie at that time and immediately 
charged off to profit and loss since the Lake (Erie was 
as of that date disposing of all its right, title and inter¬ 
est in the Northern Ohio. (R. 218.) Items 7, 8 and 9 
represent that part of the amount charged off cur¬ 
rently as operating expenses by the Lake Erie during 
the period of its operation of the Northern Ojhio prop¬ 
erty in excess of the Lake Erie’s actual cash expendi¬ 
ture therefor. (R. 219.) j 

The Lake Erie was never reimbursed by t)ie North¬ 
ern Ohio for any of its expenditures as hereinabove 
set forth. (R. 221.) 

On March 1, 1920, the Lake Erie assigned and trans¬ 
ferred to the Akron, Canton and Youngstown Railway 
Company the capital stock of the Northern) Ohio ac- 
ouired as aforesaid, the lease of the Northern Ohio, the 
net indebtedness of the Northern Ohio to the Lake 

I 

Erie, and the additions and improvements njiade by it 
on the property of the Northern Ohio. In Considera¬ 
tion for these assignments and transfers, tire Akron, 
Canton and Youngstown Railway Compamt assumed 
all the obligations and liabilities of the Lake Erie un¬ 
der the Northern Ohio lease, arising or accruing after 
March 1, 1920, and assumed all the obligations and 
liabilities of the Lake Erie upon its guarantee of the 
principal and interest of the first mortgage bonds of 


i 

I 
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the Northern Ohio accruing after March 1, 1920, ex¬ 
cept that the Lake Erie agreed to pay interest on the 
Northern Ohio bonds for a period of one year follow¬ 
ing March 1, 1920. (E. 222, 225.) 

Upon the consummation of this transaction, the Lake 
Erie charged off on its books of account in 1920 the net 
indebtedness of the Northern Ohio as reflected bv the 
Lake Erie’s books of account, being the sum of $92,- 
661.33 as hereinabove itemized. (R. 225.) It deducted 
the said sum as a loss in its income tax return for that 
year. (R. 229.) The Commissioner disallowed the 
loss and the Board of Tax Appeals has sustained the 
Commissioner’s action. (R. 229, 267.) Upon appeal 
to the Board, the petitioner also claimed the right to 
deduct the additional sum of $1,500,000 as a further 
loss resulting from this transaction. The Board dis¬ 
allowed this claim. (R. 267.) 

THE FACTS RELATING TO QUESTION II. 

The properties of the Lake Erie were in the posses¬ 
sion and control of the United States from December 
28, 1917 to February 29, 1920. They were taken over 
under the Proclamation of the President dated De¬ 
cember 26, 1917, and control was relinquished pur¬ 
suant to the provisions of an Act of Congress ap¬ 
proved February 28, 1920, known as the “ Transpor¬ 
tation Act, 1920’’. (R, 229, 230.) 

Under date of December 27, 1918, an agreement was 
entered into between the Director General, acting on 
behalf of the United States, and the Lake Erie which 
recited the circumstances under which the United 
States had taken possession and assumed control of 
the railway systems of the companies named and pro¬ 
vided the terms under which the companies were to be 
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compensated. The said agreement provided in para¬ 
graphs (a) and (c) of Section 5 thereof as follows: 

4 ‘Sec. 5. (a) During the period of Federal con¬ 
trol the Director General shall, annually, <^s nearly 
as practicable, expend and charge to railway op¬ 
erating expenses, either in payments fbr labor 
and materials or by payments into fun^s, such 
sums for the maintenance, repair, renewal, retire¬ 
ment, and depreciation of the property described 
in paragraph (a) of section 2 hereof as| may be 
requisite in order that such property m^y be re¬ 
turned to the Company at the end of Federal con¬ 
trol in substantially as good repair and in jsubstan¬ 
tially as complete equipment as it was on | January 
1, 1918: Provided, however, That the annual ex¬ 
penditure and charges for such purpose's during 
the period of Federal control on such property and 
the fair distribution thereof over the sanie, or the 
payment into funds of an amount equal ill the ag¬ 
gregate (subject to the adjustments provided in 
paragraph (c) and to the provisions of paragraph 
(e) of this section) to the average annual expendi¬ 
ture and charges for such purposes included un¬ 
der the accounting rules of the Commjission in 
railway operating expenses during the te^t period, 
less the cost of fire insurance include^ therein, 
shall be taken as a full compliance with J the fore¬ 
going covenant. 

“(c) In comparing the amounts expended and 
charged under the provisions of paragraphs (a) 
and (b) of this section with the amounts pxpended 
and charged during the test period, due allowance 
shall be made for any difference that fnay exist 
between the cost of labor and material^ and be¬ 
tween the amount of property taken over and the 
average for the test period, and, as to paragraph 
(a), for any difference in use between that of the 
test period and during Federal control which in 
the opinion of the Commission is substantial 
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enough to be considered, so that the result shall 
be, as nearly as practicable, the same relative 
amount, character, and durability of physical rep¬ 
aration. 7 > (R. 229, 230.) 

The Director General failed adequately to maintain 
the Lake Erie’s property as he was required to do un¬ 
der the contract and failed to return it to the Lake 
Erie at the end of Federal control thereof either in 
substantially as good repair or in substantially as 
complete equipment as it was at the beginning of Fed¬ 
eral control. (R. 230, 231.) 

On June 24, 1924, the appellant, as successor of the 
Lake Erie, and the Director General entered into a 
final settlement agreement which provided in part as 
follows: 

“The New York, Chicago and St. Louis Rail¬ 
road Company hereby acknowledges payment of 
the sum of seven hundred thousand dollars 
($700,000) by the said Director General, the re¬ 
ceipt whereof is hereby acknowledged, in full 
satisfaction and discharge of all claims, rights, 
and demands, of every kind and character, which 
the said Company now has or hereafter may have 
or claim against the Director General, or any one 
representing or claiming to represent the Director 
General, the United States or the President, grow¬ 
ing out of or connected with the possession, use, 
and operation of the property of the Lake Erie 
and Western Railroad Company by the United 
States during the period of Federal control, or 
out of the contract between the Director General 
of Railroads and the Lake Erie and Western Rail¬ 
road Company dated the 27th day of December, 
1918; and the said Company hereby acknowledges 
* * * that the Director General has fully and 

completely complied with and satisfied all obliga- 
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tions on his part, or on the part of the j United 
States, or the United States Railroad Adn^inistra- 
tion, growing out of Federal control of thje prop¬ 
erty of The Lake Erie and Western Railroad 
Company. 

“The purpose and effect of this instrument is 
to evidence a complete and final settlement of all 
demands, of every kind and character, as between 
the parties hereto, growing out of the Federal 
control of the property of the Lake Eirie and 
Western Railroad Company.’’ (R. 231.) 

i 

In the said final settlement, the appellant Received 
from the Director General of Railroads an allowance 
of $459,356.19 on account of undennaintenancp of the 
properties of the Lake Erie during the period of Fed¬ 
eral control. (R. 19, 144.) 

In computing its taxable net income in it^ return 
for 1920, the Lake Erie deducted from gross income 
as ordinary and necessary expenses of its business, 
the sum of $4,401,355.90, representing expenditures and 
charges made in the last ten months of 1920 for main¬ 
tenance of way and structures and equipment and for 
depreciation, insurance, retirements and fire Josses in 
respect of such facilities. Of the total sun|i so de¬ 
ducted, the Commissioner of Internal Revenue disal¬ 
lowed $459,356.19 on the ground that the Lhke Erie 

was reimbursed to that extent bv the Director General 

* 

in the final settlement agreement of 1924. (R. 252.) 

The Board of Tax Appeals sustained the Commis¬ 
sioner of Internal Revenue in his disallowance of 
$459,356.19 of the taxpayer’s deductions foi^ mainte¬ 
nance of its property. (R. 298.) 
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POINTS OF ARGUMENT. 

I. 

Where the capital stock of a corporation and a lease 
of its properties are acquired prior to March 1, 1913, 
without cost at the date of acquisition and in consid¬ 
eration of certain future guarantees, the amounts ex¬ 
pended under the guarantees are capital expenditures 
and should be treated as the cost of acquisition of the 
stock and lease. 

II. 

Where the capital stock and lease are disposed of in 
1920 for a consideration of no net monetary value, the 
taxpayer is entitled to deduct as a loss in that year: 

(a) The amount of such capital expenditures made 
prior to March 1, 1913, or the March 1, 1913, value of 
the property, whichever is the lower, plus 

(b) The amount of such capital expenditures made 
subsequent to March 1,1913. 

III. 

Where a railroad company was under Federal con¬ 
trol and operation from January 1, 1918, to February 
29, 1920; where the Director General of Railroads was 
under contractual obligation adequately to maintain 
the railroad property during that period and failed to 
do so; where the railroad company received an allow¬ 
ance of $459,356.19 in 1924 because of such failure; and 
where the Commissioner of Internal Revenue has for 
that reason disallowed $459,356.19 of the railroad 
company’s expenditures for maintenance of its prop¬ 
erty during the period immediately following the re¬ 
turn of the property to the company, such disallow¬ 
ance is erroneous. 
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ARGUMENT. 

Point I. 

I 

Where the capital stock of a corporation and a lease 
of its properties are acquired prior to Marcl} 1, 1913, 
without cost at the date of acquisition and in consid¬ 
eration of certain future guarantees, the amounts ex¬ 
pended under the guarantees are capital expenditures 
and should be treated as the cost of acquisition of the 
stock and lease. 

i 

In the year 1895 the Lake Erie acquired all the com¬ 
mon capital stock of the Northern Ohio and 4 lease in 
perpetuity of its property without consideration there¬ 
for other than future undertakings by the Lake Erie 
consisting of its agreement to pay interest on the 
Northern Ohio bonds, to pay the operating expenses of 
the Northern Ohio property, to maintain thje North¬ 
ern Ohio property in good order and repaid, and to 
guarantee the payment of the principal of tljie North¬ 
ern Ohio bonds. 

In the year 1920 the Lake Erie disposed of the stock 
and lease acquired as aforesaid in consideration of the 
purchaser’s assumption for the future of the Lake 
Erie’s obligations under the lease. 

In carrying out its contractual obligation jmder the 
lease the Lake Erie expended the following sjims prior 
to and subsequent to March 1, 1913: 
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Prior 

Subsequent 

1 

to March 

to March 

Interest on Northern Ohio’s first mortgage 

1,1913 

1,1913 

bonds 

Additions and betterments to leased proper¬ 

$2,100,S33.34 

$S75,000.00 

ties 

Net losses from operation of leased prop¬ 

26,967.36 

11,714.54 

erties 

Additions and betterments to leased prop¬ 
erties charged to capital accounts subse¬ 

307,120.06 

2S1,271.S1 

quent to March 1, 1913 


3S,573.29 

Deduct: Excess of assets over liabilities 
transferred to Lake Erie’s books March 

2,434,920.76 

1,206,559.64 

1, 1902 

25,915.95 



Total net expenditures required to be made 

by Lake Erie under the lease $2,409,004.$1 $1,206,559.04 

(R. 219.) 


Immediately the inquiry arises as to the character of 
these expenditures. They were not merely rentals un¬ 
der the lease as contended by the Commissioner of 
Internal Revenue in the trial of the case before the 
Board of Tax Appeals. The Board recognized this 
fact and held that they were advances bv the Lake 
Erie to the lessor company, but we submit that this 
is too narrow a view. In reaching that conclusion 
the Board relied merely on the provisions of the lease, 
disregarding the fact that the Lake Erie not only leased 
the Northern Ohio property in perpetuity in 1895, but 
it also acquired control of the company by ownership 
of all of its common stock. The transaction which then 
occurred was dual in character involving the acquisi¬ 
tion of the stock and a lease of the property. It can¬ 
not be assumed that the Lake Erie would have leased 
the property without at the same time acquiring the 
control of the stock. The fact that a person makes one 
contract does not lead to the assumption that he would 
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have made another and different contract had it been 
offered him. 

Viewing the situation as it is and not as r; might 
have been, the facts are that the Lake Erie acquired 
stock control of the Northern Ohio and a lease of its 
property many years ago without at the time of ac¬ 
quisition paying anything therefor, but as phrt and 
parcel of this transaction it undertook certain obliga¬ 
tions, the fulfilment of which cost it the am|ount of 
money shown in the foregoing table. What then is the 
character of the expenditures required to be made 
under the terms of the lease? To regard theiql as ren¬ 
tals as the Commissioner of Internal Revenue did dis¬ 
regards the provisions of the lease under which the 
lessor was obligated to reimburse the lessee for the 
payments made. To regard them merely as advances 
to the lessor as was done by the Board of Tax Appeals 
disregards the fact that the lessee company acquired 
all of the common stock of the lessor at the j time of 
negotiating the lease. The only treatment which has 
due regard to the transaction as a whole—an [acquisi¬ 
tion of stock and a leasehold interest in perpetuity— 
is to treat the lessee’s expenditures as the cosf to it of 
the capital stock of the lessor company and i^s lease¬ 
hold interest in the property. 

Under this view of the case, the cost to ^larch 1, 
1913, of the stock and lease is $2,409,004.81, jnot zero 
as found by the Board of Tax Appeals, and thje cost of 
the stock and lease expended subsequent to ^larch 1, 
1913, is $1,206,559.64, not zero as found by tl|e Board 
of Tax Appeals. 
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Point II. 

Where the capital stock and lease are disposed of in 
1920 for a consideration of no net monetary value, the 
taxpayer is entitled to deduct as a loss in that year: 

(a) The amount of such capital expenditures made 
prior to March 1, 1913, or the March 1, 1913, value of 
the property, whichever is the lower, plus 

(b) The amount of such capital expenditures made 
subsequent to March 1,1913. 

Section 202(a) of the Revenue Act of 1918, 40 Stat. 
1060, provides in part as follows: 

4 ‘Sec. 202. (a) That for the purpose of ascer¬ 
taining the gain derived or loss sustained from 
the sale or other disposition of property, real, per¬ 
sonal, or mixed, the basis shall be— 

(1) In the case of property acquired before 
March 1, 1913, the fair market price or value of 
such property as of that date; 

(2) In the case of property acquired on or after 
that date, the cost thereof; * * *” 

From a mere reading of this statute it might be con¬ 
cluded that where a taxpayer has disposed of an asset 
acquired prior to March 1, 1913, at a price less than 
the fair market value at March 1,1913, he would be en¬ 
titled to deduct as a loss the difference between the fair 
market value at March 1, 1913 and the selling price. 
We concede, however, that under the interpretation of 
this statute by the Supreme Court of the United States 
in U. S. v. Flannery, 268 U. S. 98, and Burnet v. 
Houston, 283 U. S. 223, the Lake Erie is not entitled to 
deduct as a loss with respect to the disposition of the 
property which it had on March 1, 1913 a sum greater 
than the cost or the fair market value of the property 
at March 1, 1913, whichever is the lower. 
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The Board of Tax Appeals refused to consider or 
decide what was the fair market value of the property 
at March 1, 1913. It states: 

‘ ‘ The Lake Erie, in 1920, disposed of a burden, 
the original cost of which in 1895 was merely a 
future undertaking and under the revenue (act must 
be treated as zero. This figure being less jthan any 
fair market value which could be determined for 
the stock or the lease as of March 1, 1913j, it must 
under the statute be used as the basis for deter¬ 
mining loss incurred in its disposition. Thus there 
is no justification under the law for attempting to 
determine a fair market value on Marcbj 1, 1913, 
for either the stock or the lease.’’ (R. 26p, 267.) 

I 

In this we submit that the Board erred. The cost of 
the stock and lease to March 1, 1913 was $2,409,004.81 
and upon their final disposition in 1920 the taxpayer 
realized a loss of that amount unless the fair market 
value of the property at that date was less [than $2,- 
409,004.81, in which case the deductible loss is limited 
to the amount of the fair market value at March 1, 

i 

1913. Because of this error of the Board, we submit 
that the case should be remanded to the Boaifd of Tax 
Appeals with instructions that it make a determination 
of the fair market value of the property at March 1, 
1913. I 

We next submit that the taxpayer is entitled to de¬ 
duct a loss of $1,206,559.64, representing the amount 
of its capital expenditures after March 1, JL913. Of 
this sum, $1,167,986.35 represents amounts wjhich were 
deducted by the Lake Erie in its current tajx returns 
for the years 1913 to 1920, inclusive, and ^38,573.29 
thereof represents an amount capitalized onj the Lake 
Erie’s books. With respect to the item of $1,^67,986.35, 


i 



the Board of Tax Appeals was satisfied with the state¬ 
ment that: 

“The petitioner has renounced any right to have 
any sums so deducted in income tax returns for 
the years 1913 to 1920, inclusive, included in the 
basis for determining; the amount of any deduct¬ 
ible loss sustained by the Lake Erie in the transac¬ 
tion with the Akron Company * * *” (R. 259.) 

Immediately the question arises as to whether a pe¬ 
titioner may renounce a right to a deduction granted 
him bv statute. It is seriously doubtful whether this 
can be done. The evidence is clear that the Lake Erie 
acquired stock control of a corporation and a long¬ 
term lease of its property prior to March 1, 1913, and 
by virtue of this transaction was required to expend 
$1,206,559.64 subsequent to March 1, 1913. It regarded 
these expenditures (excepting $33,573.29 thereof) as 
deductible expenses in the years in which thev were 
paid or incurred but under our view of the case they 
were capital expenditures, representing the accumu¬ 
lated cost, of the stock and lease. If this be correct, 
can the petitioner renounce its right to the deduction 
of a loss in 1920? We submit that it cannot and that 
the expenditures being capital items, the petitioner is 
entitled to the deduction of the loss in the year in 
which it occurred. 

In the event that this Court agrees with the view that 
the Lake Erie is entitled to deduct as a loss for the 
year 1920 the sum of $1,206,559.64, representing capi¬ 
tal expenditures made after March 1, 1913, the result 
will be that there will be no taxable income for that 
year and it will be unnecessary to remand the case 
to the Board of Tax Appeals for a determination of 
the value of the property at March 1, 1913. 
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Point III. 

i 

Where a railroad company was under Federal con¬ 
trol and operation from January 1, 1918, to February 
29, 1920; where the Director General of Railroads was 
under contractual obligation adequately to inaintain 
the railroad property during that period and failed to 
do so; where the railroad company received an allow¬ 
ance of $459,356.19 in 1924 because of such failure; and 
where the Commissioner of Internal Revenue has for 
that reason disallowed $459,356.19 of the railroad 
company’s expenditures for maintenance of its prop¬ 
erty during the period immediately following the re¬ 
turn of the property to the company, such disallow¬ 
ance is erroneous. 

i 

I 

The property of the Lake Erie was under Federal 
control and operation for the period from January 1, 
.1918 to February 29, 1920, and was under tile control 
and operation of the railroad company foij the last 
ten months of 1920. The Lake Erie spent $4,401,355.09 
in the maintenance of its property during thb last ten 
months of 1920 and deducted that sum in its t]ax return 
as an ordinary and necessary business expanse. (R. 
252.) It is not contended by the respondent) that this 
sum was not expended for items of maintenance or¬ 
dinarily charged as maintenance expenses and de¬ 
ducted in tax returns by a railroad company. In other 
words, the Government does not contend that this sum 
includes items properly chargeable to capita^ accounts. 
It has disallowed, however, $459,356.19 of the amount 
deducted on the ground that the taxpayer w^s allowed 
this sum in its final settlement with the Director Gen¬ 
eral of Railroads in 1924 because of the Director Gen¬ 
eral’s failure adequately to maintain the company’s 
property during the period of Federal control. 
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Let it be understood at tlie outset that this amount 
of $459,356.19 is in no way itemized. It represents no 
specific items of expense. It is merely a part of the 
Lake Erie’s expenditures of $4,401,355.90 for mainte¬ 
nance incurred during- the last ten months of 1920 and 
is equivalent to the amount allowed by the Director 
General because of the Director General’s failure to 
comply with his contractual obligation adequately to 
maintain the property during the period of Federal 
control. Disallowance in 1920 was made solely because 
of the fact that the Director General made an allow¬ 
ance for undermaintenance during the Federal control 
period. 

The facts in the case are clear. The Director Gen¬ 
eral of Railroads agreed that the property of the Lake 
Erie should be returned to it “at the end of Federal 
control in substantially as good repair and in substan¬ 
tially as complete equipment as it was on January 1, 
1918.” (R. 229.) This the Director General failed to 
do. (R. 230, 231.) The Director General made an al¬ 
lowance to the Lake Erie of $459,356.19 because of his 
failure to fulfill his contractual obligations with re¬ 
spect to the maintenance of the Lake Erie’s property. 
(R. 19,144.) For want of a better term, this allowance 
is generally referred to as an allowance for under¬ 
maintenance. The Commissioner of Internal Revenue, 
fully realizing that this allowance is not income per se , 
attempts to tax indirectly that which cannot be taxed 
directly. He does this by disallowing an equivalent 
amount of the taxpayer’s deductions for maintenance 
during the first taxable period following the return of 
the property to its owner. The Board of Tax Appeals 
has sustained the Commissioner in this disallowance 
and the appellant brings that decision before this 
Court for review. 
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Three times previously has this general question 
been before the Courts of Appeals and each kme the 
Court has decided against the contentions Advanced 
by the Government in this case. These c&ses are 
slightly different one from the other and for that rea¬ 
son each of them will be discussed. 

In Tunnel Railroad of St. Louis v. Commissioner of 
Internal Revenue , 61 Fed. (2d) 166, the Board of Tax 
Appeals had sustained the Commissioner’s disallow¬ 
ance of a part of the railroad company’s expenditures 
for maintenance. The disallowance had been made on 
the ground that the railroad company had b^en reim¬ 
bursed for part of its maintenance by the Director 
General of Kailroads through the Director (general’s 
allowance of $150,000 for undermaintenance during the 
period of Federal control. The Circuit Coufo of Ap¬ 
peals for the Eighth Circuit reversed the Boajrd in this 
case, holding that the Board had erred in its finding 
of fact and that the evidence did not support ; a conclu¬ 
sion that the Director General had as a matter of fact 
made an allowance of $150,000 or any othef sum for 
undermaintenance. The Court said: 

“It is with some hesitation that we disturb the 
Board’s conclusions on a finding of fact[ This is 
not, however, a determination of disputed testi¬ 
mony; nor is it a finding as to the weight of the 
evidence. The Board has merely indulged in a 
fiction that a partial recoupment has resulted to 
the petitioner of the sum it has spent for under¬ 
maintenance. The theory is apparently due to the 
original erroneous consideration of tlfo Director 
General’s books. We are clear that it is not pos¬ 
sible to attribute this adjustment betw T eeh the peti¬ 
tioner and the Director General as a liquidation or 
payment of any item or items in the claims made 
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by the petitioner. The conclusions of the Board 
are in our opinion unwarranted.” Tunnel Rail¬ 
road of St. Louis v. Commissioner, 61 Fed. (2d) 
166, 173. 

The Tunnel Railroad case is not identical with the 
case now under consideration. In that case there was 
a question of fact as to whether the Director General 
had actually made an allowance for undermaintenance. 
The Court found that he had not. In the case now 
under consideration both parties agree that the Direc¬ 
tor General actually made an allowance of $459,356.19 
for undermaintenance. 

In Commissioner of Internal Revenue v. Norfolk <&■ 
Southern Railroad Company, 63 Fed. (2d) 304, the 
Director General of Railroads had made an allowance 
of $464,689.37 to the railroad company for undermain¬ 
tenance suffered during the period of Federal control. 
This fact was undisputed. The Commissioner of In¬ 
ternal Revenue disallowed an equivalent amount of the 
taxpayer’s deductions for maintenance of its property 
for the taxable year 1920 on the theory that the tax¬ 
payer had used that sum in 1920 in making good the 
deferred maintenance suffered during the Federal con¬ 
trol period. The taxpayer took an appeal to the Board 
of Tax Appeals. The Board found as a fact in that 
case that the taxpayer had not made good any of the 
deferred maintenance in 1920 and for that reason re¬ 
versed the Commissioner of Internal Revenue and per¬ 
mitted the taxpayer to deduct all of its expenditure for 
maintenance in that year. 

The Commissioner then appealed the Norfolk & 
Southern case to the Circuit Court of Appeals for the 
Fourth Circuit. Before that Court the Government 
not only advanced the theory that the taxpayer’s de- 
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ductions for maintenance in 1920 should be disallowed 
to the extent of $464,689.37 but argued alternatively 
that this sum should be reported by the taxpayer as 
gross income. The Court of Appeals for the'Fourth 
Circuit considered both views advanced by the Govern¬ 
ment and rejected both of them. The Court held first 
that the Board of Tax Appeals’ finding of fact that the 
deferred maintenance sustained during the period of 
Federal control had not been made good in 1920 was 
supported by substantia] evidence and shoul4 not be 
disturbed. By reason of tills finding, the Court held 
that no part of the taxpayer’s deductions fori mainte¬ 
nance in'1920 should be disallowed. The Cojirt held 
second that the amount received from the Pirector 
General as an allowance for undermaintenanc^ was in 
no sense income and need not be included by jtlie car¬ 
rier in its gross income. 

The Norfolk &■ Southern case differs from the case 
now under review in only one respect. In both cases 
the parties agree that the Director General hiade an 
allowance for undermaintenance. In the Norfolk & 
Southern case the Board of Tax Appeals foiind as a 
matter of fact that the undermaintenance had not been 
made good in the taxable year 1920. In the cjase now 
under review the Board of Tax Appeals has found as 
a matter of fact that the undermaintenance vfas made 
good in the taxable year 1920. By this we do ^ot mean 
that the Board found that certain specific Stems of 
maintenance were unusual or extraordinary in char¬ 
acter. The Board simply determined that |he Lake 
Erie’s maintenance expenditures were in cjxcess of 
normal maintenance expenditures and upon tljiis prem¬ 
ise based its conclusion that the Lake Erie Had made 
good in the year 1920 the deferred maintenance ac- 
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cruing during the Federal control period. The cases 
are exactly alike in that in the final analysis the ques¬ 
tion is whether the Commissioner of Internal Revenue 
may tax indirectly as income an item which is not tax¬ 
able directlv. 

Of the three cases involving the question of under¬ 
maintenance previously considered by the Courts of 
Appeals, there remains for discussion the case of Chi¬ 
cago <& Northwestern Railway Company v. Commis¬ 
sioner (and Commissioner v. Chicago & Northwestern 
Railiuay Company), 66 Fed. (2d) 61, in which the Cir¬ 
cuit Court of Appeals for the Seventh Circuit passed 
upon the precise question now before this Court and 
reversed a decision of the Board of Tax Appeals which 
was on all fours with the decision made by the Board 
in the case now before this Court. In the North¬ 
western case the railroad company was allowed 
$8,191,905.37 because of the Director General’s failure 
to comply with his contractual obligation to maintain 
the railroad company’s property during the period of 
Federal control. The Commissioner of Internal Rev¬ 
enue disallowed an equivalent amount of the taxpay¬ 
er’s deductions for maintenance during the taxable 
year 1920 on the theory that this sum was expended 
in that year in making up the deferred maintenance 
suffered during the Federal control period. The 
Board of Tax Appeals determined as a fact that the 
deferred maintenance had been made good in 1920 to 
the extent of $3,263,520. It sustained the Commis¬ 
sioner in his disallowance of $3,263,520 of the tax¬ 
payer’s deduction for maintenance in 1920 and re¬ 
versed the Commissioner in the amount of $4,928,- 
385.37 of the amount disallowed. Both sides appealed, 
the Commissioner contending that the Board was in 



29 


error in failing to sustain in its entirety his disallow¬ 
ance of deductions in the total amount of $8,191,905.37 
and the taxpayer contending that none of its actual ex¬ 
penditures for maintenance should be disallowed as 
deductions from gross income. 

The question before the Court in the appeal of the 
Chicago & Northwestern Railway Company case is the 
precise question now before this Court. The facts in 
the two cases are identical. In both cases the Director 
General and the carrier had entered into the sb-called 
standard agreement. Both agreements had identical 
terms with respect to maintenance of the railroad 
properties during the Federal control perioc^. It is 
admitted by both parties in both cases that the Di¬ 
rector General made a specific allowance for under¬ 
maintenance. In both cases the Board of Tax Appeals 
determined as a matter of fact that the undeijmainte- 
nance suffered during the Federal control period was 
made good in 1920. (In the Northwestern case the 
Board found this as a fact only with respect to a part 
of the undermaintenance. The two cases are identical 
with respect to this part.) 

The Court of Appeals for the Seventh Circuit re¬ 
versed the Board in the Chicago & Northwestern case, 
holding that no part of a railroad company^ actual 
maintenance expenses may be disallowed merely be¬ 
cause of the fact that the Director General jof Rail¬ 
roads had made to the railroad company an allowance 
due to his failure adequately to maintain the railroad 
property during the period of Federal control. The 
Court said: j 

“The Director General of Railroads^ in the 
management of the taxpayer’s propertyL elected 
not to ‘expend and charge to railway operating 
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expenses’ the contractual amount for mainte¬ 
nance. Because he did not do so, it is now con¬ 
tended bv the Commissioner that any overmain- 
tenance after March 1, 1920, made necessary by 
the undermaintenance of the Director General 
during federal control must be charged to the 
gross income, or deducted from the maintenance 
expenses of the taxpayer. 

“Nobodv would seriously contend that the tax- 
payer should be taxed for any of the Director Gen¬ 
eral’s operating expenses before the termination 
of federal control, and no good reason is assigned 
or can be assigned as to why it should be taxed for 
the same railway operating expenses after federal 
control. 

“The Board of Tax Appeals erred in finding 
that because, according to its line of reasoning, 
the taxpayer expended in 1920, $3,263,520 more 
than the amount of normal maintenance would 
require, that that amount should be deducted from 
its operating expenses for that year and added to 
the gross income. If it is true that the taxpayer 
did expend that amount in 1920 in excess of "the 
requirements of normal maintenance, it was 
simply doing that much work for the Director 
General which had not been done prior to turning 
the properties back on March 1, 1920. In such 
circumstances it would be most inequitable and 
unjust to treat any such sum as income.” Chicago 
& Northwestern Railway Company v. Commis¬ 
sioner, 66 Fed. (2d) 61, 65, 66. 

We submit that this reasoning is thoroughly sound. 
The Director General’s allowance for undermainte¬ 
nance is in no sense of the word income. It does not 
meet the requirements contained in the definition by 
the Supreme Court in Eisner v . Macomber, 252 U. S. 
189, in which the Court said that income may be de- 
fined as the gain derived from capital, from labor, or 
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from both combined, provided it be understood to in¬ 
clude profit gained through a sale or conversion of 
capital assets. There is no such element in the amount 
allowed by the Director General for undeijmainte- 
nance. It is merely an amount allowed in lieu of com¬ 
plete and adequate restoration of the property. To 
lax it either directlv as income or indireetlv (through 
an arbitrary disallowance of an equivalent part of the 
taxpayer’s actual expenses for maintenance of its 
property following the return of the property to the 
taxpayer, is unwarranted under the law. 

i 

Respectfully submitted, ! 

Claude W. Dudley, 
Transportation Bhilding, 
Washington, D. Cj. 

E. M. Smith, | 

Terminal Tower, j 
Cleveland, Ohio, 

i 

Attorneys for the Appellant. 
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STATUTES INVOLVED. 

Section 202(a) of the Revenue Act of 1918, 40 Stat. 
1060: 


“Sec. 202. (a) That for the purpose of ascer¬ 
taining the gain derived or loss sustained from the 
sale or other disposition of property, real, per¬ 
sonal, or mixed, the basis shall be— 

(1) In the case of property acquired before 
Marbh 1, 1913, the fair market price or value of 
such property as of that date; and 

(2) In the case of property acquired on or 
after that date, the cost thereof; * * * ” 

Section 234(a) of .the Revenue Act of 1918, 40 Stat. 

1077-8: 

“Sec. 234. (a) That in computing the net in¬ 
come of a corporation subject to the tax imposed 
bv section 230 there shall be allowed as deduc- 
tions: 

(1) All the ordinary and necessary expenses 
paid or incurred during the taxable year in carry¬ 
ing on any trade or business, * * * 

(4) Losses sustained during the taxable year 
and not compensated for by insurance or other¬ 
wise ; 

(7) A reasonable allowance for the exhaustion, 
wear and tear of property used in a trade or busi¬ 
ness, including a reasonable allowance for ob¬ 
solescence ; ’ ’ 



